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INDEX 

TO 

JUDICIAL COMMISSIONER’S 
BOOK CIRCULARS FOR THE YEAR, 

A ? XXlil. llei! } See Procedure-Civil. 

„ XI. 1863. 

Section 10. • Circulates rule framed for service 
of Civil Court processes in N. W. P. 

» r IT! , 1868. See Procedure Rent . 

„ XV-1669. 

Section 5. Countersignature of Deputy Com¬ 
missioner required .. .. .. .. 

VII. 187ft 

Section 35. G. G. remits fee leviable on 
certain documents 

„ XXXII 1871. 

Section 13. Vests power of transferring suit 
in Commissioner and supersedes section 6 
Act VIII. 1859. .. • • .. 

„ X. 1872- See Procedure Criminal. 

„ X. 1873. 

Section 7. Prescribes forms of oaths and affirma¬ 
tions for use in criminal and civil cases. .. 

Caste- 


Native Christians not to be designated by- 
in any judicial proceeding.. 


1873. 


ii. 


XXVI. 


XVIII. 


vr 


xxv. 


XXVII. 
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Power of transferring suit vested in—under 
section 13, Act XXXII. 1871. .. .. VI. 

Inspections to be made by—when on .. VII. 

tour. .. .. .. .. .. paras. 8 & 9 

Honorary Assistant Commissioner’s Rent cases 

to be inspected by—every month .. .. para. 10 


Copies* 

Rules for supplying unauthenticated—on un¬ 


stamped paper. .. .. . • . • XV. 

Fees leviable under Act VII of 1870 on certain 

—remitted by Q. G. .. .. .. XVIII. 

Correspondence. 

Rules to be observed in—with the Judicial 

Commissioners office. .. .. .. XXIII. 


Costs. 

Court should in each case determine what 
expenses incurred in executing decree should 
be charged as— .. .. .. . • VIII. 

Memorandum of—incurred in suit should be 

submitted for the Court’s order, before entry XVII. 
in decree. .. .. .. .. .. para. 3 

How Court should award—in confession cases .. „ 4 

When debtors are equitably liable for—incurr¬ 
ed in suits .. •• •* .. mi ,, 8 

When pleader’s fee may be charged as—in*suit „ 6 

Fee for application under sec. 119 Act VIIL XXIV 
1859, jiot to be—in suit. .. .. •. para. 2 

t 

Court Practice. 

Officers should quote section of Code in their or¬ 
ders returning or rejecting plaints, disposing of 
suit without decree, and decreeing suits without 
contest .. .. . m. 

Fly leaf for execution of decree case and Court’s 

duty prescribed .. .. .. •• VIII. 

Tahsilddrs to be restricted ordinarily to suits up XIX. 
to Rs. 20.para. 2 

Station Court, to try all other suits, .. • • „ 4 to 8 

Plaints in suits triable by Tahsildfir to be re¬ 
ceived by them, ... 9 
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Application for execution of decree should be XIX. 

presented to Court charged with execution, para. 9 
Plaint form prescribed, .. ,. .. XXIX. 

Decree. 

Appellate Court, should hold their Munsarims, X. 

responsible for preparation of—form, ' .. para. 3 

Costs should not be charged in—without Court's XVII. 

order to be taken on Memo, of Expenses, . • para. 3 

Deputy Commissioner 

Power of—under section 6, Act VIII 1859. 
modified by sections 12 and 13, Act XXXII, 

1871. VI. 

Should inspect Tahsilddrs cases and registers, VII* 


when on tour, i. .. .. .. .. para. 8 

Ditto Honorary Assistant Commissioners Rent 

cases every month, .. . • .. para. 10 


Evidence 

Deputy Cornmissionoi's countersignature neces¬ 
sary to requisition for prisoners—under section 
5 Act XV, 1869, . XXVI. 

Execution of Decree. 

Court should determine in each case of—the 

expenses necessarily incurred, .. ,. VIII. 

Form of fly leaf for—case, .. .. .. Ditto 

Application for—should be presented in Court XIX. 
whose duty it is to execute .. .. .. para. 9 

Law as to attachment and sale of landed pro- XXVIlt. 
perty in—explained • • • • .. para. 5 to 8 

and 11 

Ditto as to putting decree holder in possession 
of landea property, • • .. • • • para. 9 

Ditto as to objections, .. .. . t .. „ 10 

Fees* 

Remission of Court—on certain documents in 
criminal cases remitted by G. O. .. .. XVIII. 

Fine- 

How and by whom warrant snould bo altered 
when—has been paid by a convict .. .. XIV. 
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Form. 


Revised list of every sanctioned Judicial—circu¬ 
lated, .. 

L 

Of Inspection Report prescribed, 

VII. 

„ Execution of decree fly leaf—ditto, .. 

yin. 

„ Court Registers,—ditto, .. •. 

XI. 

„ Application for copies and information—ditto, 

XV. 

„ Summary trial register—ditto, 

XVI. 

„ Plaint—ditto,.. .. ,. 

XXIX 


Inspection. 

Assistant or Extra Assistant Commissioner 

should, quarterly, make—of Munsarim’s and VII. 

Nazir's offices, .. .. . .. paras. 2 & 3 

Senior Assistant should, monthly, make—of cases 

decided, *. .. .. .. .. para. 4 to 7 

Deputy Commissioner and Commissioner should, 
on tour, make—of Tahsild&r’s cases and office, para. 8 

Commissioner, on tour, should make—of Deputy 
Commissioner’s office also, .. .. .. para. 9 

Deputy Commissioner and Commissioner should, 
monthly, inspect rent cases decided by Ho¬ 
norary Assistant Commissioners, .. .. para. 10 

Pleaders to be allowed—of files of cases under XV. 

rules prescribed, .. .. •• .. para. 12 


Interest. 

When decree is composed chiefly of—Court may XVII. 

refused-subsequent to decree, .. .. para. 8 

Jfunsarim. 

Appellate Court's—should prepare decree form, X. 

Should attend to applications for unauthenti- 

cated # copies and information about cases, .. XV. 

Is not to receive plaints triable by Tahsllddrs, XIX. 
nor applications for execution of decree, •. para. 9 

Native Christians- 

Not to be designated by caste in any Judicial 
proceeding, .. .. .. ,. .. XXVII. 
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Nazira- 

Should sell forms of applications for unauthen¬ 
ticated copies and information about cases,.. 

XV. 
para. 13 

Oaths- 

Forms of—and affirmations to be used in crim¬ 
inal and civil cases, .. 

XXV. 

Offloe practice- 

XXIII. 


Despatches not to be docketted by issuing 
office, •• •• • • .. .. •« 

rule 1 


Enclosures to be labelled, 

do. 2 


List of ditto to accompany, .. .. 

do. 3 


Certain applications to come up by themselves, 

do. 4 


Commissioner's opinion to be stated on every 
reference,.. 

do. 5 


Deputy Commissioners explanation on periodi¬ 
cal returns to be sent in original by Commis¬ 
sioner, .. 

do. 6 


Reminders to be expeditiously returned, 

do. 7 

Periodical Returns. 



Report of inspection of Munsarim's and Nazir's 

offices to be made quarterly by an Assistant 

or Extra Assistant Commissioner, .. 

* 

VII. 
paras. 2 & 3 

/ 

Ditto of cases,'“monthly by Senior Assistant, . • 

4-5-6 


Instructions for preparing—Nos. II & III, and 
making entries in columns tally, 

XXI. 


Instructions for filling costs' columns in—No. VII, XXIV. 

Plaint. 




Publishes Calcutta High Court Circular as to 
description of paper to be used for— 

XXIX. 


Form of—prescribed for Oudh Courts and how 
procurable, .. .. <• 

para. 3 
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Steps to be taken when—wishes to inspect re- XV. 

oord of a case, .. .. .. .. para. 12 

Court should determine in each case whether XVII. 
employment of—was necessary, .. .. para. 6 

Press 

Government—will' supply English, and Jail— 
vernacular forms sanctioned for the use of 
Judicial Officers, .. .. .. .. I. 

PrisonerV.Evidence 

Deputy Commissioners countersignature to be 
obtained to requisition for—under Section 
6 Act XV. of 1809,. XXVI. 

Procedure Civil. 

Section 6, Act VIII. of 1859. Deputy Commis¬ 
sioner s power as to transferring suits super¬ 
seded by section 13 Act XXXII. of 1871; and 
such power vested in Commissioner, .. VI 

Section 188. Costs in cases of execution of de¬ 
cree should not be charged without 
Court’s order, .. .. .. .. VIII. 

Ditto. Instructions for ensuring necessary 

expenses only being charged as cost$ in XVII 
decree, • • . • .. .. .. para. 2 to 6 

Ditto. Expense entailed by laches of party XXIV. 

not to be decreed as costs in suit, .. para. 2 

Sections 213, 235, 239, 243 and J244. Provi¬ 
sions of—Code relating to attachment of 
landed property in execution of decree ex- XXVIII. 
plained, •• •• .. .. paras. 5 to 8 & 11 

Sections 223 to 231. Pointed out that under 
these provisions of—Code the decree holder 
is put in possession of immovable property 
decreed to him, . .. .. .. para. 9 

Sections 230 and 246 as to objections ex¬ 
plained, .. .. .. .. .. paras. 3 & 10 

Section 10, Act XXIII. of 1861. When amount 
decreed consists chiefly of interest, Courts 
may not award interest subsequent to de- XVIL 
cree, .. .. • • .. - - • • para. 8 
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Section of—Code under which they return or 
reject plaints, dispose of suits without decree, 
and decree suits without contest should be 
quoted by officers in their orders, . • .. III. 

Procedure Criminal. 

Section 227, Act X. of 1872. Form for record¬ 
ing Summary trial prescribed, ... ... XVI. 

Section 303. Warrant of commitment of sol¬ 
dier to custody should be prepared according 
to para. 776 Queen’s Regulations, .. ... IV. 

Sections 199, 201, 276, 357, 446 and 538. Do¬ 
cuments alluded to therein exempted from 
stamp duty under Act VII. of 1870,. XVIII. 

Procedure Bent 

Power of revision vested in Appellate Courts by 
first of provisos subject to which Code of Civil 
Procedure was extended to Oudh, is still in VII. 

force in Rent Courts,. .. para. 10 

Processes* 

Circulates rule under which—are served by Civil 
Courts in N.-W.-P. .. II. 


Becord Keeper. 

Appellate Courts—should refuse to receive files X. 

in which formal decree has not been prepared, para. 3 

Should keep qp searching fee account, ... XV. 

para. 11 

Records 

XV. 

Pleaders may be allowed to inspect—of cases,... para. 12 

Of cases should not be doubled down, ... XX. 

Desirability in maintaining uniformity of size 

of papers in— ... XXIX. 

Rules for preservation and destruction of—, .. XXX 

Registers. 

List of Court—to be kept up by Munsarim, 

Nazir and Court Munshls prescribed, ... XI. 
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No new—to be introduced without Judicial 

Commissioners sanction, ... ... ... XI. 

Summary trial (criminal)—form, ... ... XVI. 

Bent Act See Procedure Rent : 

Searching. 

Fee of 8 annas to be charged for—for record of XV. 

case out of which copy is required, ... ... para. 10 

Sentence, 

On modification of—warrant how to be altered, XIV 

Stamp. See Fees 

Station Court. 

Instructions for opening and working a—for 

civil business in each district, im • • XIX. 

Taheildars. 

Should ordinarily be restricted to Civil Suits XIX. 
up to Rs. 20 in value, .. .. .. para. 2 

Should receive plaints and applications for 

execution of decrees in such cases, .. .. para. 9 


Warrant. 

Para. 776 Queens Regulations should be ob¬ 
served in preparing—of commitment of sol¬ 
dier to custody* .. .. r .. .. IV. 

How to be altered, when sentence is modified, 

or fine is paid by convict, .. .. .. XIV. 


N. B .—In preparing this index, Book Circulars V. XII. XIII. XXII 
XXXI. and XXXII. have not been included, as it is intended to incorporate them with 
the volume of “ Seloct Cases’ 1 under preparation. 

Book Circular IX has also been omitted, as its provisions have been either 
embodied in Book Circulars XV and XXIX of 1872 in the Reprint, or cancelled by 
subsequent orders. 

Lucknow, ) JOHN. S. HANNAGAN. 

> Registrar. 

February 1874. ) Judl. Commr’s Court. 

vtairnu) at mi oudh aovsiuuumT niLSS, 
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List of Book Circulars issued by the Judicial Commis- 
sioner in the year 1874* 


Number. Subjects. 

I* Expenses of complainants and witnesses in criminal cases. 
II Government pleader's allowance at Sessions trials. 

Ill Solitary confinement. 

IV* Registers, circulars, costs. 

V Rules of Practice for Judicial Commissioner's Court. 

VI Procedure to be observed in Sessions cases. 


VII Printed forms. 

VIII Foreclosure of mortgages. 

IX Not issued. 

X Solitary confinement 

XI Destruction of illicit salt and confiscation of implements 
in salt cases prohibited. 

XII Report of crime made to j>olice to be filed in Magistrate's 
recced of case. 

XIII References for rulings by Judicial Commissioner. 

XIV Amendments made to Criminal Procedure Code by Act 

XI of 1874. 

XV Chronological record of orders passed in judicial cases. 
XVI Fees for processes of distraint under the Rent Act. 

XVII Summoning public servants. 

XVIII Printed Circulars. 

XIX Privy Council appeals. 
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Number. 

Subjects. 

XX 

Procedure to be observed in railway accidents. 

XXI 

Arrests in military stations. 

XXII 

Recovering and striking off fines. 

XXIII 

Court fees remitted on certain papers. 

XXIV 

Pleader's examination and enrolment. 

XXV 

Registered covers not to be destroyed. 

XXVI 

Ministerial establishments. 

XXVII 

Management of landed estates attached in execution of 
decrees. 

XXVIII 

Mode of executing criminal appellate court’s orders. 

XXIX 

Procedure under Section 102 of Rent Act. 

XXX 

Decree form. 

XXXI 

Court fee in suit for declaratory decree in respect of 
under-proprietary tenure. 

XXXII 

Execution of processes in jurisdiction of High Courts of 
Calcutta and Allahabad. 

XXXIII 

Production of telegrams in courts of justice. 

XXXIV 

• 

Records of cases. 

XXXV 

Warrants how to be worded when convict is sentenced 
on separate trials. ' 


• Book Circular No. I, and all bub para. 9 of No. IY, have not been indexed, as 
they have been superseded by the Judicial Office Manual. 

Lucknow*. } John S. Hannagan, 

> Registrar , 

The 19 th February 1875.) Judicial Commissioner's Court } Oudh . 
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TO 

JUDICIAL COMMISSIONERS 
BOOK CIRCULARS, FOR THE YEAR 1874. 

Act VHI of 1859. 

Section 243 explained, as to management of 
landed estates attached in execution of decrees, XXVII 

Sections 343-4,367-9, and 373-4. Rules of Practice 
framed for Judicial Commissioners Court, .. V 

„ XXIII. of 1861. 

Sections 25 and 27. Rules of Practice framed for 
Judicial Commissioners Court,.. • • .. V 

„ XI. Of 1865. 

Form prescribed as reference for Ruling,.. .. XIII 

„ XIX. of 1868. 

Sections 55-7-8-9, 61-2-5-9, 70-1 and 81. Ex¬ 
plained as to whom applications should be made 
and on which of them fees should be levied, .. XVI 

Section 93. Rule of Practice framed for Judicial 
Commissioner's Court, .. .. . • .. V 

„ XXXII. of 1871. 

Sections 17 and 18. Rules of Practice framed for 

Judicial Commissioner’s Court, .. . • .. V 

Section 18. References for ruling of Judicial Com¬ 
missioner, how to be made, • • .. . • XIII 

„ x. of 1872* 

Sections 200 cum 358 and 359, 248 cum 346, 249 
cum 326. Points of procedure explained, VT 

Sections 36, 46, 59, 249, 271-5-6, 278, 280, 302, 

310, 425 and 464. Amendments made by Act 

XI of 1874 explained,. XTV 
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Section 333. Running record of orders not appli¬ 
cable to summary cases,.. .. .. .. XV 

Section 307. Provisions [of law for realization of 
fines explained,.. .. .. .. »• XXII 


A ct VI. of 1874. 

Rules framed under Section 22 of—for the admis¬ 
sion of appeals to the Privy Council and 
preparation of records of cases,.. .. . • XIX 

„ XI of 1874. 

Sections 3, 7,8,20, 22,26, 28,29,32, 33,39,41, 44, 
and 46. Attention drawn to amendments made 
by these sections to the Criminal Procedure Code, XIV 

Appellate Courts. 

Rules prescribed for carrying out the orders 
passed by—in their criminal appellate or revi¬ 
sion jurisdiction,.. .. .. .. .. XXVIII 

Arrest. 

Processes of—in Military Stations to be executed 
through Commanding Officer, .. .. .. XXI 

Circulars. 

Instructions for distributing and preserving—and 
other printed papers, issued by Judicial Com¬ 
missioner,., .. .. . XVIII 

Commissioners. 

Required to see that the instructions as to manage¬ 
ment of landed estatgs attached in execution of 
decrees are applied to existing cases, a .. XXVII 

See also Sessions and Procedure Criminal. 

Convicts. 

Not to be removed from local Jail until appeal is 
barred by limitation, or appellate court’s decision XXVIII 


is known,. .. .. rule 6 

Costs. 

What copies should be allowed as—in regular 

appeal, .. .. .. .. .. IV 

How—are to be entered in decree form, •• XXX 
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Court Fees- 


Pointing out the applications, under the Rent Act 
for distress and sale of produce of land, on which— 
should be levied,.. 

XVI 

Attention drawn to Government order remitting— 
chargeable on certain papers, .. 

XXIII 

Attention drawn to Government order reducing— 
in every suit (and appeal) to obtain a declaratory 
decree in respect of an under-proprietary tenure 
to eight annas, • • 

XXXI 

Customs. 


Attention drawn to paras. 165, 166 and 185, of— 
manual regarding disposal of salt, utensils 
and cattle, in cases of breach of salt laws. 

XI 

Decree. 


Form revised, and manner of entering costs 
explained, •. . 

XXX 

Evidence- 


How telegrams are to be produced in a court of 
justice, .. • • 

XXXIII 

Papers to be ordinarily transferred as—from 
committing officers to Sessions Court file, 

VI 

Examination. Pleaders. 


• 

Execution of Decree. 


Attention drawn to Select Case VI of 1874, in 
management of landed estates attached in— 
When Manager should be appointed, .. 

XXVII 
para. 2 

Under what circumstances Deputy Commissioner 
should be appointed as Manager, 

para. 3 

Letter of instructions to be given to Manager, .. 

„ 4 

Security to be taken from Manager, when he is 
not the Deputy Commissioner,.. 

„ 5 

Accounts to be rendered by Manager to Court on 
dates suggested,. 

6 
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Pines. 


Form 


Report to be made to Commissioner when Manager 
appointed under Section 243, .. .. . „ para, 7 

On application for sale of under-proprietary tenure 
what points should be observed, .. .. „ 8 

Court’s duties if judgment-creditor represents that 
Deputy Commissioners management is unsuc¬ 
cessful, • • •• • • • •• „ 0 

Commissioners required to see that these instruc¬ 
tions are applied to all present cases, . • .. „ 10 

Form of Order of appointment attached,.. .. „ 11 

„ „ Return No. XV revised, .. .. .. „ 12 

Attention drawn to the law for the realization of— 

imposed on convicted persons, .. . • .. XXI I 

Provisions of the various laws classified under 
four heads, . .. .. para. 4 

Five Acts to which the provisions of Sections 63 to 
70 of the Penal Code as well as Section 307, 

Criminal Procedure Code apply, .. .. „ 5 

Ten Acts to which section 307, Criminal Procedure 
. Code alone applies, .. .. . • .. „ 6 

Nine Acts which contain provisions similar to those 

in force, prior to the Penal Code, . • • • „ 7 & 8 

Three which contain special provisions, • • .. „ 9 

All fines under classes II, III, and IV 4 to be re¬ 
moved from register as soon as imprisonment 
expires •• . • •• . .. „ 10 

Nazir’s duty on return of warrant of imprisonment 

duly executed, . • • • • ,. •. • • „ 11 

Fines under class I not to be written off until 

Magistrate is satisfied that they are irrecoverable, Ditto 

Of registers to be kept up in Judicial Commis¬ 
sioner’s Court, .. .. • • .. .. V 

Of notice to be given to appellants, .. .. Ditto 

Of Memorandum of commitment of case to Sessions 

Court revised, .. .. •. .. . . VI 
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Of reference for Ruling by Judicial Commis¬ 
sioner, .. . • . • . xm 

Of chronological record of orders,.. • • . • XV 

Of roll of a Ministerial Officer newly appointed, XXVI 

Of order of appointment of manager of landed 

estates attached in execution of decree, .. XXVI 

Of return No. XV revised,. Ditto 

Of decree revised,. .. .. XXX 

Government Pleader. See Pleaders. 


Jail- 

Superintendent of—to execute Magistrate’s order 
as to solitary confinement, with due regard 

to Section 74, Penal Code, .. .. .. Ill 

When convict may be whipped at— .. •. XIV 

Superintendent of—to bring to notice, when¬ 
ever solitary confinement in excess of three 
months has been ordered for any convict, .. X 

Superintendent of—prohibited from transfer¬ 
ring convicts whose appeals are not barred by 
limitation or not decided, and how to act in 


cases of unavoidable transfers, .. .. .. XXVIII 

Judicial Commissioner’s Court 

Rules of Practice for—framed under Section 40, Act 
XXIII qf 1861, .. . V 

Market value. 

Attention directed to Privy Council decision as to 

question of value of property in suit and Courts XIX 

instructed to hold it to mean,— .. .. para. 2 


Military Stations. 

Execution of processes of arrest issued from Civil 
and Criminal Courts in,—to be made according 
to Section 19, Regulation XX of 1810,.. .. XXI 

Ministerial Establishments. 

Gradation Lists of—promulgated,.. • • •• XXVI 
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Munsarims and others to be appointed by Judicial 
Commissioner, .. 

para. 2 

Duties of Munsarims, Deputy Munsarims, Judg¬ 
ment Translators, Assistant Munsarims and 
Statement Compilers laid down, 

ditto. 

Their promotion to be according to seniority in 
future, except in special cases, .. 

para. 5 

Commissioners and Deputy Commissioners required 
to report on these officials as occasions arise, .. 

„ 6 

Every new official to submit roll to Judicial Com¬ 
missioner,. • 

ditto. 

Mortgages. 


Attention drawn to Regulation XYII of 1806, re¬ 
quiring service of notice in foreclosure of— . • 

Yin 

Muktars. See Pleaders. 

Nazir. 


Duty of N&zir to report to Magistrate, if fine im¬ 
posed has not been realized when lie receives a 
warrant of imprisonment duly executed from the 

jail, . 

XXII 

Penal Code- 


Sections 63 to 70. Attention drawn to provisions 
of law for realization of fines, .. 

XXII 

Section 74 Duties of Magistrates and jail officer 
laid down as to solitary confinement, . • 

III 

Pleaders- 


Allowance sanctioned to Government—for attend¬ 
ing Sessions trials at out-stations, 

II 

Rules promulgated for tfie examination of candi¬ 
dates for the office of—and muktiars and also 
for their qualification, admission and enrolment, 

XXIV 

Police- 


Copy of report of crime made to—should be at¬ 
tached to Magistrate’s file, 

XII 

Should receive copy of Judicial Commissioner’s 
order from Deputy Commissioner, when their 
procedure has been commented on, 

XXVIII 
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Printed Forms- 

Instructions regarding indenting for—storing and 

supplying— .. . „ .. .. .. VII 

Printed Circulars- See Circulars . 

Procedure Civil- 


Costs in regular appeals as to copies of judgments IV 

and decrees, .. .. .. .. .. para. 10 

Buies of Practice for Judicial Commissioner’s 
Court, .. .. .. .. .. .. V 

Personal attendance of public servants as witnesses 
not to be enforced by Courts, unless absolutely 
necessary, .. .. .. .. .. XVII 

Attention directed to Section 19 of Kegulation 
XX. of 1810 in the execution of processes of 
arrest within Military Stations, .. . • XXI 

Instructions for the enforcement of Section 243, 

Code of—as to the management of landed estates 
attached in execution of decrees, •. .. XXVII 

Decree form revised, and instructions given for 

entering costs therein, .. .. .. .. XXX 

Court fee for plaint, to obtain a declaratory 
decree in respect of an under-proprietary tenure, 
reduced to 8 annas, .. .. .. .. XXXI 

Course to be adopted by Telegraph Department 
when called upon to produce telegrams in Courts 
of justice, .. .. ». XXXIII 

*4 

Procedure Criminal. 


Appointment of Government Pleader to attend 

Sessions trial, and his allowances, .. .. II 

Solitary confinement, order how to be specified 
by Magistrate, and how to be carried out by 
Jail officer, .. .. .. Ill 


Form No. 46 to be used only when the accused VI 

person is examined under section 346, .. para. I 

Examination of accused and of medical witness 
to be recorded on separate sheets of paper, .. ,, 2 
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Record of each case should be complete, 

para. 3 

Papers to be ordinarily transferred to Sessions file 
and Vernacular papers to be translated, 

„ 4 

Sections 200 and 359, as to summoning witnesses 
for the defence, explained,. 

„ 5 

Form of report of commitment of a case to Ses¬ 
sions revised, 

Ditto, 

Solitary confinement not to exceed three months, 

X 

Magistrates required to attach, to files of cases 
taken up on police challan, copy of first report 
of crime made to the police, 

XII 

Attention drawn to certain amendments made by 
Act XI. of 1874. 

XIV 

Attention directed to Section 19 of Regulation 
XX. of 1810, in executing processes of arrest in 
Military Stations, 

XXI 

Provisions of Section 307, Code of—as to realiza¬ 
tion of fines explained,. 

XXII 

Rules for carrying out orders passed by appellate 
courts, .. 

XXVIII 

Courts should specify in warrant whether, when an 
accused person is sentenced on separate trials, 
how the sentences are to run, .. 

XXXV 

Railway Accidents. 


Rules for investigating— passed by the Govern¬ 
ment of India. .. • .. 

• 

XX 

Record. 


Of orders passed in cases to be kept up chrono¬ 
logically in form prescribed. 

• 

XV 

Certificate of completeness of—to be appended 
whenever a file is sent up to Appellate Court, 
and when received and returned by it. 

1 

XXXIV 

Registered. Cover. 

1 

To be attached to file of Judicial Proceedings when 
a document of any kind connected with a judi¬ 
cial case is received therein. 

xxv ! 
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Regulation XVU of 1806- 

Drawing attention to—requiring service of notice 
in proceedings for foreclosure of mortgages. .. 

Regulation XX of 1810- 

Attention directed to Section 19 of—regarding the 
execution of processes of arrest in Civil and 
Criminal cases within the limits of Military 
Stations. .. 

Rent Act- 

Instructions as to the applications under the— 
for distress and sale of produce of land on which 
fees should be levied. 

Instructions promulgated for the enforcement of 
Section 125— in the management of landed 
estates attached in execution of decrees. 

Section 102. Proceedings under this seotion are 
of the nature of applications not suits and 
therefore not capable of execution as decrees... 

Possession should be restored before file is restored 
to record-room. .. 

Rules- 

Under Section 40, Act XXIII of 1861 for practice 
in Judicial Commissioner’s Court. 

Under section 22, Act. VI of 1874, for admission of 
appeals to Privy Council and preparation of re¬ 
cord in such cases 

Under Sections 4 and 6, Act XX of 1865 for the 
examination and enrolment of Pleaders and 
Muktars. .. 

Under Court Fees Act framed by Calcutta High 
Court as to its fees and charges in its original 
jurisdiction. 

For carrying out orders passed by Appellate Courts. 

Rulings- 

Officers making references for— on points of law 
to explain the XXVIIth Rule of Practice of 
Judicial Commissioner’s Court to parties, and 
make note thereof. 


VIII 

XXI 

XVI 

XXVII 

XXIX 
para. 1 

„ 2 

V 

XIX 

XXTV 

XXXII 

XXVIII 

V 

para. 3 
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References for—to be made in form prescribed, 
only when the Appellate Court is inclined to 
concur in Lower Courts view. .. 

XIII 

Sessions Trials. 


Appointment of Government Pleader or other 

person to conduct prosecution at—to be care- II 

fully considered and determined. .. .. para. 2 

Papers which should be ordinarily transferred from VI 

Magistrates to—file, .. .. .. .. paras. 3 & 4 

Sections 200 and 359 of Code explained, as to 

Magistrate summoning witnesses for defence, para. 5 

See also Procedure Criminal . 

Salt Law- See Cuttoms : 

Solitary Confinement 


Magistrates enjoined to confine themselves to 
specifying, on the warrants of conviction, the 
term of—leaving to Jail Officer to execute the 
order with reference to Section 74, Penal Code. 

III 

Not to exceed three months even if the convict 
has been sentenced in two or more cases. 

X 

Telegrams. 


How to be produced in a Court of Justice. 

XXXIII 

Warrants. 


• 

Courts should state in—how the sentences are to 
run when an accused person is sentenced on 
separate trials. .. .. .. .. 

XXXV 

Magistrates of Districts and Jail Officer's duties 
in respect to the*issue of fresh—pursuant to 
Criminal Appellate Courts decisions. •• 

XXVIII 

Nazir to tak* Magistrates order about fine 
when—are returned executed from jail. 

XXII 

Whipping. See Procedure Criminal. ... . 

XIV 

PRINTED AT THE OUDH GOVERNMENT PRESS. 
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Buies of practice framed by the Judicial Commissioner 
of Oudh under Section 40 Act XXIII of 1861. 


PART I. 

I. The following Rules and Orders shall take effect 
in the Judicial Commissioner’s Court, 

I. Applications for admission of— 

(а) .—Appeals under Section 17 Act XXXII of 1871. 

(Oudh Civil Courts’ Act,) and of— 

(б) .—Appeals under Section 93_Oudh Rent Act, shall 
be received by the Registrar subject to the rules prescrib¬ 
ed by Sections 373, 374, Act VIII of 1859, with regard 
to stamps, lapse of time, accompaniment of copies of 
documents and form. 

1. The applications shall not be received from any other than the party 
in person, his recognized Agent, or his Counsel; and the name of the person 
from whom received, as well as the date, shall be endorsed on the application 
by the official receiving it. An appeal received by post shall be returned 
44 Service Bearing’* to the appellant with an endorsement that it must be 
presented, by the party in person, or by his recognized Agent, or Counsel. 

2. If presented on an insufficient stamp, the application shall be re* 
turned to the party with a note of the defect endorsed on it; and if the lower 
courts* judgments are concurrent in a civil case, then the endorsement 
shall also note that, even if presented on the full stamp, the appeal is barred 
by Section 18, Act XXXII of 1871. 

3. On receipt of the application, the party presenting it shall be fur¬ 
nished with a printed notice in the form annexed A. 

II. The grounds of appeal shall be stated, and the 
application shall in all cases in which Counsel is retained 
be accompanied by a certificate signed by such Counsel 
stating that in his judgment there are reasonable grounds 
for contending that, 

(a). In regard to civil appeals, a further considera¬ 
tion of the case is requisite for the ends of j ustice; and that. 
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(&).—In regard to rent appeals, a special appeal should 
be admitted under the provisions of the Civil Procedure 
Code. 

III. The certificate shall be in the following form 

(a.—I n Civil appeals). 

I., A. B. Counsel for the abovenamed 

do dereby certify that in my judgment the 
ground (or if there be several, each of the grounds) of ap¬ 
peal in the above petition is a good ground for contend¬ 
ing that a further consideration of the case is requisite 
for the ends of justice. Dated this day of 

( b .—In Rent appeals). 

I., A. B. Counsel for the abovenamed 

do hereby certify that in my judgment the 
ground (or if there be several, each of the grounds) of 
appeal in the above petition is a good ground of special 
appeal. Dated this day of 

IV. If Counsel be retained subsequent to the filing 
of the application for admission of an appeal, but before 
orders on such application have been passed, he will be 
required to furnish a certificate to the above effect before 
the case comes on for hearing. 

V. If the application for admission of appeal be in 
due form &c., the Registrar shall submit it for the orders 
of the Judicial Commissioner, noting whether it be filed 
under Section 17 Act XXXII of 1871, or under Section 
93, Oudh Rent Act. The Registrar shall further note— 

(a) On civil appeals, whether an appeal lies (1) 
with reference to Section 18 of the Act and (2) with 
reference to Section 27 Act XXIII of 1861. 
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(5) In rent appeals, whether the appeal is cogniz¬ 
able with reference to Section 95 Oudh Rent Act:— 

1. The Deputy Registrar has been authorized to receive and examine 
judicial petitions, but they must nevertheless be inspected and signed daily 
by the Registrar; and, on every Thursday evening, the petitions received 
during the preceding six days, as well as all admitted applications of the pre¬ 
vious week, on which process fees have not been paid, shall be submitted for 
the Judicial Commissioner's orders, to be given in Court on Friday. 

2. On eveTy settlement appeal filed on plain paper, the Deputy Regis¬ 
trar shall note the name of the pargana, the date on which the exemption 
from stamp duty ceased in it, and whether the suit was instituted prior to 
that date. 

VI. As soon as the Judicial Commissioner admits 
a petition of appeal, it is to be entered in registers as 
enjoined by Section 25, Act XXIII of 1861. Separate 
registers shall be kept for appeals filed under Section 17 
Act XXXII of 1871, and for appeals under Section 93 
Oudh Rent Act. 

A register of applications for admission of appeals 
summarily rejected shall also be kept up. 

1. These Registers will be kept up in the annexed forms B. C. D* 

VII. When the appeal has been registered, the 
record of the case shall be called for from the Lower Court, 
and notice of the admission of the appeal shall be given to 
the opposite party. The appellant must pay, within a 
time to be prescribed by the Registrar,.the necessary fee 
for the issue of the notice. 

1. No record shall be called for, until the whole of the process fees pay- 
able on the appeal, as specified in the notice given to appellant under Rule 
I. have been deposited m Court. These fees must be paid within a week 
from date of admission of appeal, in labels, to the Naab Nazir, who is forbid¬ 
den to receive cash for the purpose. 

2. The register number of the appeal and the date of the issue of the 
precept should be noted by the Jndicial Record-Keeper on the back of the 
petition of appeal, as well as on the precept. 

3. The Deputy Registrar should see that no delay occurs in the receipt 
of files called for. Fifteen days from the date of despatch of this Court's 
precept calling for files, should be the maximum period allowed to lower 
appellate courts. 
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4 All notices nnder these roles shall be forwarded, for service, to the 
Deputy Commissioners of the districts in which the parties are resident. 

VIII. Notice of arrival of the record shall be given 
by fixing such notice in some conspicuous part of the 
Court House. The notice shall be dated and signed by the 
Registrar or by such other Officer as the Judicial Commis¬ 
sioner may from time to time appoint for the purpose. 

1. The Moharir shall daily write np the notice board, which should be 
hung up in the room, in which judicial petitions are received. 

2. On the receipt of records from Lower Courts, the Munsarim should 
see that the correct files, and also that the whole of those that are due, have 
been received, and should note the result on the transmitting docket. 

3. The Judicial Record-Keeper should then see that the papers, entered 
in the fly lists, are in the files received. 

IX. Within fifteen days after the date of such notice, 
the Counsel for the parties shall deliver to the Registrar 

a list of such of the documents and depositions of the wit¬ 
nesses, or of Buch portions thereof, as they respectively 
wish to be read at the hearing, and upon which they in¬ 
tend to rely in support of their respective client’s case. 

X. The time for the delivery of such lists may be 
extended if the Judicial Commissioner be satisfied that 
there is reasonable ground for so doing. 

XI. The Counsel on either side may inspect the 
lists put in by their opponents and take copies of such 
lists at their own expense. 

XII. If any party intervenes, the Counsel of the 
intervenor shall have the same liberty in regard to put¬ 
ting in lists of documents, and inspecting the lists put in 
by the Counsel of the other parties as is accorded by 
these rules to the Counsel of the parties. 
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XIII. After the expiration of the time allowed for 
the delivery of the above lists, the Registrar shall, when 
the documents are not in English, cause the necessary 
translations to be made, including a translation of the 
documents and depositions entered in the lists abovemen- 
tioned—if any shall have been delivered—and shall pre¬ 
pare a paper-book for the Judicial Commissioner. 

1. The Munsarira and Deputy Munsarim will chiefly occupy themselves 
with the translation of these and all other papers required to be translated for 
the Court. 

XIV. The paper-book shall contain the following 
documents or translations of them, if they be not in English. 

(1) .—The plaint and the date on which it was filed. 

(2) .—The written statements and depositions (if any) 
of the parties in the Court of first instance. 

(3.)—The issues (if any) framed and recorded in the 
Court of first instance. 

(4) .—The judgment and decree of the Court of first 

instance. , 

(5) .—The judgment and decree of the Court of first 
appeal. 

(6) .—The grounds of second or special appeal. 

(7) .—The documents and depositions (if any) specified 
in the lists mentioned in rules 9,10,11 and 12, if such lists 
have been delivered; or if it appear from • the grounds of 
appeal that the question turns upon the construction of 
a document, a translation of such document. 

XV. Of the papers prescribed by Rule XIV for the 
paper book, Nos. 1, 2, and 3, will be copied or translated 
in the Judicial Commissioner’s Office; Nos. 4, 5 , and 
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must be filed along with the application for admission of 
appeal, and if not in English, translation must be made 
in the Judicial Commissioner’s Office. As regards No. 7, 
the costs of preparing copies of these papers must be 
borne by the party giving the notice as provided by Sec¬ 
tion 343 Act VIII of 1859. 


1. When Nos. 1, 2 and 3 have been drawn np in English by the Court 
of first instance, there will be no necessity to file copies of them in the paper 
book; but a list of them should be made on half a sheet of foolscap (which 
should be stitched to the paper-book) and the page of the file of the Court of 
first instance at which it will be found should be noted opposite each paper 
entered in this list. 

2. If the parties desire that the papers alluded to in the 7th Clause of 
Buie XIV should be prepared in the office, the work must be done by the 
translators out of office hours, charging for the same at the rates allowed 
under the Privy Council Record Rules (See Rule XIII.); and the costs incur¬ 
red must be noted, by the official receiving the money, on the lists filed by the 
parties under Rule IX, so that these costs may not be overlooked when the 
formal decree is being prepared. 

XVI. The Registrar will fix a date for hearing, and 
shall give notice of the same to the parties or their Coun¬ 
sel as provided by Sections 344, 345, Act VIII of 1859. 

1. Dates should be fixed, so as to keep the duration of appeals, from 
date of admission to date of decision, within 2 months. In those cases, in 
which the proceedings of the Lower Coufts are in English and no translations 
or copies have to be made under Rule XIV, shorter duration should be 
maintained. 

2. After notices of such fixed dates have been issued, they shall not 
again be altered without the permission of the Judicial Commissioner, to bo 
applied for in the usual way by the party seeking the alteration* 

XVII. If the Counsel for the parties make an ap¬ 
plication that the paper-book be printed, the Registrar 
shall cause it to* be printed. In that case the cost of 
copying the papers preparatory to printing shall not be 
charged to the parties, but the cost of printing shall be 
costs in the case. 

XV III. Ordinarily, a limited number of copies only 
shall be printed viz., 10; but any party may have as many 
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copies as he wishes of any paper book, upon payment of 
the cost price of printing, provided he gives notice to the 
Registrar, before the paper book is printed, of the number 
of copies he requires. 


Reviews. 

XIX. Applications for review of judgment shall 
be presented to the Registrar, and shall set forth plainly 
and concisely the grounds on which a review is sought, 
and shall contain a certificate, signed by an Advocate or 
Pleader of the Court, similar mutatis mutandis to that 
prescribed in cases of second or special appeal. When 
the application is not so certified, the Registrar shall not 
file the same but return it to the party, stating thereon 
the reason for its return. 

XX. Every application for review shall be accom¬ 
panied by a copy of the judgment or order complained 
of, and, when the application proceeds on the ground of 
a discovery of new matter or evidence, the documents, if 
any, relied upon, shall, if possible, be annexed to the appli¬ 
cation, and the name or names of the witness or witnesses 
to be examined, if any, together with a declaration setting 
forth the circumstances under which such discovery has 
been made. 

XXI. If the Judicial Commissioner pass an order 
to that effect, the Registrar shall cause a notice of the 
filing of such application to be served on the opposite 
party. 

XXII. After notice has been served, the applica¬ 
tion shall be set down for hearing on the next day set 
aside for hearing miscellaneous applications. 
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Miscellaneous Appeals and Applications. 


XXIII. The rules applying to second or special 
appeals generally shall be applicable to miscellaneous 
appeals. 

XXIV. Application for permission to appeal in 
formd pauperis shall be received by the Registrar if pre¬ 
sented in the manner enjoined by Sections 367 to 369, 
Act VIII. 1859. Such applications shall be submitted 
to the Judicial Commissioner for orders under Section 370, 
and if the application be not rejected, and enquiry into 
the alleged pauperism of the applicant has not been held 
in the lower courts, the application shall be referred to 
the lower court. 


Decrees. 

XXV. All decrees passed by this court shall b® 
prepared by the Registrar, and the drafts thereof shall, 
before submission to the Judicial Commissioner, be attest¬ 
ed by the Counsel of both parties to the suit in verifica¬ 
tion of the fact that the decree specifies clearly the relief 
granted, or other determination of the appeal, together 
with the amount of costs, if any. Of every order passed 
by this court disposing of an appeal, the Registrar shall 
cause a certified and sealed copy to be transmitted to the 
court which passed the decree in the suit. 

1. The certified espy of the judgment and decree shall be forwarded 
together, through the appellate Court from whose decree the appeal has been 
preferred; and the files of the lower courts must be simultaneously returned. 

XXVI. On applications being preferred for execu¬ 
tion of this court’s decrees, the Registrar shall refer the 
applicants to the court which passed the first decree in 
the suit. 
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References. 

XXVII. When cases are referred for the opinion 
of the Judicial Commissioner, under Section 23, Act XI, 
1865, and Section 18, Act XXXII, 1871, (Oudh Civil 
Court’s Act) or any other law for the time being in force, 
the Registrar shall fix an early day for hearing the same, 
and shall cause notice of such day to be fixed in the court 
house. 

1. Every officer, when making a reference for ruling, should instruct the 
parties to attend at the Judicial Commissioner’s Court and ascertain the date 
fixed, if they desire to be present at the hearing. If parties wish notices to 
be sent them, the officer making the reference should recover from them the 
process and postage fees which will be incurred in issuing such notice ; and 
should credit the same in his accounts, certifying the fact to the Judicial 
Commissioner’s Court when submitting the reference. 

2. When the referring officer reports that process fees have been de¬ 
posited in the lower court, for the issue of notices of date fixed for hearing, 
i snch notices shall issue to the parties from the Judicial Commissioner’s 

Court; but in every other case, notice of the date fixed shall only be put up 
in this Court’s cause list. 

3 If, in the case of a reference made at the instance of a party by a 
Judge of a Small Cause Court, the Judge himself shall have no doubt on the 
point referred and the party shall fail to be in attendance in person by Agent 
or Counsel on the date fixed for hearing, the Judicial Commissioner will 
dismiss the reference m default. 

0 

Inspection op Records. 

XXVIII. Any Advocate or Pleader, engaged as 
Counsel by either of the parties to a suit, shall be allowed 
to inspect the reoord of the case in the presence of an 
officer of the Court deputed for the purpose by the Regis¬ 
trar. 

XXIX. The officer of the Court so deputed shall be 
responsible that no paper is removed from the record, and 
that the person inspecting the record makes no annota¬ 
tions on any of the papers. To avoid all risk of misunder¬ 
standing, persons inspecting a record shall not be allowed 
the use of pens or ink, but shall be permitted to take 
pencil notes of the contents of any document or to make 
extracts in pencil. 
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XXX. To provide a suitable salary for the officer 
deputed to superintend the inspection of records, all Advo¬ 
cates and Pleaders enrolled in one of the High Courts 
under the Letters Patent constituting, such Court, and 
thereby entitled to appear and practise without renewal 
of a certificate, shall be invited at the commencement of 
each year to pay into the hands of the Registrar of the 
Court, such sum as the Judicial Commissioner, may from 
time to time determine. All Pleaders practising in the 
Judicial Commissioner’s Court, whose certificates are 
liable to'renewal annually, will at the time of such renewal 
be called upon to pay to the Registrar a similar sum. 
Upon payment of the sum so fixed, the Registrar shall 
deliver to the payee a ticket in such form as the Judicial 
Commissioner may, from time to time, prescribe, authoriz¬ 
ing his admission into a room in the Judicial Commission¬ 
er’s Office to be set aside for the inspection of records 
by Counsel. A note shall be kept by the Registrar of all 
Advocates and Pleaders to whom a ticket under this Rule 
has been delivered. 


1. The ticket form (E) annexed shall be prepared by the “ Record's 
Inspection Clerkand the sum to be paid shall be six rupees per annum. 

The money received shall be deposited in the Bank of Bengal; and Rs. 20 
for the clerk and Rs. 6 for the peon, who have been appointed under this rule, 
shall be withdrawn on die first of every month, and paid to these officials. 

2. The clerk appointed under this rule shall also keep up the Pleaders 
Register prescibed by Book Circular VI, of 1872 ; and write the diplomas 
granted and renewed a from time to time. 


Lucknow. 
February 1874. 


1 


Chas : Currie. 
Judicial Commissioner. 
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Inspection of Judicial Records. 


The following rules on the subject of the inspec¬ 
tion of Judicial Records, having received the sanction 
of the Judicial Commissioner, are published for the 
guidance of the public:— 

RULES. 

1. Records of decided cases shall be open to the 
inspection of the public, subject to the control of the 
Registrar. 

2. Records of 'pending cases shall be open to the 
inspection of the parties, or their agents alone, subject 
to the control of the Registrar. The Judicial Commis¬ 
sioner’s notes in such cases, and the translations and 
other papers prepared in Office for the Judicial Com¬ 
missioner’s use, shall not be open to inspection. 

3. There shall be no liberty of inspection of the 
record of a pending case within the week prior to the 
date fixed for its hearing, without the special permission 
of the Judicial Commissioner. 

4. The inspection of records shall be made in the 
special room set apart for this purpose, and in the pre¬ 
sence of such Official as the Registrar may direct. 

5. Application for inspection of records shall be 
made in the annexed form (A). 

6. The application shall be accompanied by a fee 
of 8 annas, for one hour or part of an hour’s inspection.' 
If the inspection is not completed in an hour, a second 
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fee of 8 annas for the second hour or part of it must be 
paid, to admit of the inspection being continued; and 
so on, for every succeeding hour. 

7. A separate application shall be made and a 
separate fee paid for each record, inspection of which is 
desired; unless the records are all so closely connected, 
that, in the opinion of the Registrar, they may be re¬ 
garded as one, in which case one application and one fee 
will suffice. 

8. If any record, for inspection of which an order 
has been given, is incomplete or absent from the record- 
room, or for any sufficient cause not available for inspec¬ 
tion, the Registrar shall refund the fee, and shall pass 
such order regarding future inspection as he may think 
right. 

9. The copying of any document, or of a record 
during inspection, and the use of pen and ink, are strict¬ 
ly prohibited. Pencil and paper may be used for the 
purpose of taking notes, but no mark shall be made on 
any record or paper inspected. Infringement or at¬ 
tempted infringement of this rule shall deprive the 
person infringing of the right of inspection. 

10. Fees realized under these rules shall be ap¬ 

propriated, as far as is necessary, to the entertainment 
of any establishment required for the purposes of 
inspection. • 

11. A monthly account of income and expenditure 
shall be submitted by the Registrar for the Judicial 
Commissioner’s inspection. 

John S. Hannagan, 

Lucknow, \ 

> Registrar. . 

2LJ April 1876. ) 
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Costs in Civil and Sent Suits. 


BOOK CIRCULAR NO. XVII. OF 1873. 
To 


ALL CIVIL and RENT COURTS 

In Ocdii. 


Attention is drawn to the question of costs in Civil and 
Rent Suits, as the annual Statements for 
Cjto 8n»«, 1872 show that, in suits of small value. 

Pretent. . . _ 

Charles Currie Beqr., costs are proportionately very high. Ill 

Ofig.Jndl.Commr.Ondh , r _ r _ . J _/ ° 

regard to Rent Suits, one Deputy Com¬ 
missioner remarks that the costs in these suits are higher 
than in Civil Suits, because they are uniformly conducted 
by Revenue Agents on the part of landlords, while in Civil 
Suits Pleaders are not uniformly employed. 


2. Section 188 Act VI11 1859 directs that the whole 
of the expenses necessarily incurred by either party on ac¬ 
count of the suit be included under the denomination of 
costa. It is feared that in many cases, especially cases in 
which the defendant confesses judgment, expenses other 
than those necessarily incurred are included in the costs. 

3. The following instructions are issued on the sub. 
ject of the award of costs. The Miinsarim or other Officer 
charged with the preparation of the decree, will in every 
case in which costs are awarded, before entering the amount 
of costs in the decree submit a memo for the orders of the 
Officer by whom the decree is given, stating in detail the 
amount of expense incurred by each of the parties to the 
suit and the nature of the decision whether on confession, 
compromise, or trial as the case may be. 
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4. In cases of confession or compromise, it will be for 
the Court to determine whether the cost of summoning 
plaintiff’s witnesses, if incurred, should be decreed against 
the defendant, seeing that their presence may not have 
been required. If there should be good ground for con¬ 
cluding that plaintiff had summoned his witnesses through 
the Court wantonly and unnecessarily, he should certainly 
be made to bear the costs of summoning them. 

5. Again it is necessary to provide against money¬ 
lenders habitually making use of the machinery of the Civil 
Court to collect debts, which they have never troubled them¬ 
selves to ask the debtors to pay. If a debtor breaks the 
conditions of his contract to pay, and on payment being 
duly demanded wrongly refuses or neglects to pay, then 
doubtless he should be liable for costs in a suit brought to 
compel payment. But debtors are entitled to expect that 
their creditors will use all customary means of inducing pay¬ 
ment, before bringing them into Court ; and if creditors 
resort at on^e to Court without showing their debtor this 
ordinary consideration, they should be cast in the costs of 
the suit. 

6. In regard to Pleaders and Revenue Agents, the 
Court should in each case determine whether the employ¬ 
ment of a legal practitioner was necessary for the proper 
conduct of the suit. When a Pleader o t Revenue Agent 
is employed by a well-to-do pjaintiff, solely to save himself 
the trouble of appearing in person, the defendant should 
not be mulcted in the costs necessary to enable plaintiff to 
enjoy the luxury of staying at home; so, also, when a land¬ 
holder accredits a duly authorized Agent to represent him 
at the Sadr Station, the engagement of a Pleader or Reve¬ 
nue Agent to conduct a suit on behalf of such landholder 
would not ordinarily be necessary, though of course there 
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may be occasions on which the employment of a legal prac¬ 
titioner would be justifiable. 

7. By strict attention to these instructions it is hoped 
that costs, especially in suits of small value, may be reduced. 

8. In conclusion the Courts are reminded that, where 
a large portion of the amount decreed in civil suits consists 
of interest, it is not compulsory on them to decree prospec¬ 
tive interest upon the amount decreed, inasmuch as they 
may fitly exercise the discretion allowed them by Section 
10 Act XXIII 1861 and not award any interest at all, sub¬ 
sequent to the date of decree. 


Court op the Judicial 
Commissioner of Oudii. 
Lucknoio : 

The 13th June 1873. 


I By order of the Court, 

> JOHN S. HANNAGAN, 

) Registrar. 


PJUNTJtD AT Tfl* OUDH GOVERNMENT PRI*S 
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Remission of Court Fees on certain documents. 


BOOK CIRCULAR No. XVIII OF 1873. 


To 

all Magisterial officers 

IN OuDH. 

The following Notification printed at page 520, of the 
t Gazette of India dated 7th June 1373, 

Chirks Carrie, Bsqmre. is promulgated for general information 

bffioialing Judicial Commr . . . , 

and guidance. 

Lucknow: j By order Of the Court, 

Judicial Commissioner’s Court, v JOHN S. HANNAGAN, 
The 16th June 1873. ) Registrar. 


JUDICIAL. 

The 6th June 1873. 

• No. 996. In exercise of the power conferred by Sec¬ 
tion 35 of the Court Fees Act (VII) of 1870, the Go¬ 
vernor General in Council is pleased to remit the fees levi¬ 
able on the undermentioned documents :•— 

1. Copy or translation Cf the charge furnished to an' 
accused person under Section 199 of the Code of Criminal 
Procedure. 

2. Copies of depositions furnished to accused persons 
under Section 201 of the said Code. 

3. Copy of the judgment or order passed by a Crimi¬ 
nal Court, and of a Judge’s charge to the Jury furnished 
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under Section 276 of the said Code to any person affected 
by such judgment or order, provided that such person is in 
Jail, or the Court, for some special reason, sees fit to grant 
such copy free of expense. 

4. Copies of the examination of witnesses given to 
accused persons under Section 357 of the said Code. 

5. Copies of charges given to accused persons under 
Section 446 of the said Code. 

6. Copies of orders of maintenance given under Sec¬ 
tion 538 of the said Code. 


i 

i 
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Oaths and Affirmations. 


BOOK CIRCULAR NO. XXV. OF 1873. 

To 

All JUDICIAL OFFICERS, 

In Oudh. 

The following forms of oaths and affirmations are 

Present. prescribed by the Officiating Judicial 
0 M A n C <ZZ%Zr, Commissioner, under Section 7, Act 
X of 1873. 

2. The same forms will be used in Criminal as in 
Civil Cases. 

3. Christian witnesses, interpreters and jurors, to 
whom oaths are administered, are to be sworn upon the 
New Testament. 

4. In other cases the oaths are to be administered 
upon such symbol, or accompanied by such act as may 
be usual, or as such witness, interpreter or juror may 
acknowledge to be binding on his conscience. 


Lucknow : \ 

Judl. Comme’s Couet, Oudh. ®* SANNAGAN, 

The Toth August 1873. ) Registrar . 

• 

Fob Witnesses. 

Oath. 

I swear that the evidence which I shall give in this case shall 
be true, that I will conceal nothing, and that no part of my 
evidence shall be false. 

So help me God* 
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Affirmation. 

I declare that the evidence which I shall give in this case 
shall be true, that I will conceal nothing, and that no part of my 
evidence shall be false. 


For Interpreters. 

Oath . 

I swear that I will well and truly interpret, translate and 
explain all questions and answers, and all such matters as the 
Court may require me to interpret, translate and explain. 

So help me God. 


Affirmation. 

I declare that I will well and truly interpret, translate and 
explain all questions and answers, and all such matters as the 
Court may require me to interpret, translate or explain. 


For Jurors. 

Oath . 

I swear that I will justly and truly try and determine the 
questions submitted to the Jury in this case, and will give a true 
verdict according to the evidence. 

So help me God. 


Affirmation. 

I declare that I will justly and truly try and determine the 
questions submitted to the Jury in this case, and will give a true 
verdict according to the evidence 

(Translated.) 


✓ 


PRINTED AT THE OUDH GOVERNMENT PRESS. 
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Powers of Civil Courts to deal with Landed Property in 
Execution of decrees- 


BOOK CIRCULAR NO. XXVIII OF 1873. 

To — 

All JUDICIAL OFFICERS, 

IN OUDH. 

Considerable misapprehension appears to exist as to 
CrviLSiDs. the powers of Civil Courts to deal with 

p r(>ent . landed property in execution of decrees, 
Ch oj^juUcimmr. a °d as to the procedure to be followed ou 
objections being urged against the action 
taken by the Courts in this matter. 

2. Most officers seem to think that a general power 
of attaching landed property in execution of decrees, and 
of retaining such property under attachment for an inde¬ 
finite period, vests in the Civil Courts. This process is 
termed an attachment of the profits of the judgment 
debtor’s landed property, and.section 243 Act. VIII1859 
is quoted as the authority for the action taken by the 
Court. 

3. In regard to objections urged against the action 
taken by the Courts, such objections are dealt with under 
section 230 or 246 Act VIII 1859, indiscriminately, 
and without reference to the applicability of these sec¬ 
tions or either of them to the circumstances of tho ease. 

4. The Officiating Judicial Commissioner invites 
the earnest attention of all Civil Officers to the following 
observations aod instructions. 
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6. The sections of the Civil Procedure Code, which 
deal with the attachment of landed property in execu¬ 
tion of decrees, are Sections 213, 235, 239, 213 and 211. 
Of these Sections, 213 details the particulars to be set forth 
in the application for execution when the application is 
for an attachment of immoveable preperty. It is unne¬ 
cessary to do more than draw the attention of all officers 
to the provisions of this section and to impress oa them 
the necessity of enforcing a compliance with its terms. 

6. Section 235 explains how an attachment of land¬ 
ed property is to be effected in execution of a decree for 
money. It is to be observed that this section does not 
authorise the Court to disturb possession. It provides 
only for the issue of a written order prohibiting the judg¬ 
ment debtor from alienating his property and all other 
persons from receiving the same. Section 239 describes 
how this order is to be made known. 

7. Section 213 authorises the Court to adopt one of 
two courses, either it may appoint a manager with power 
to collect the rents, or other receipts and profits of the 
land, or, if satisfied, that there is reasonable ground to 
believe that the amount of ilie judgement may bo raised 
by mortgage &c., it may on the application of the judg¬ 
ment debtor postpone the sale for such period as it may 
think proper to enable the judgment debtor to raise the 
amount. It is clear from the terms of this seotion that 
attachment is to be held but a preliminary to sale. The 
section does not authorise the appointment of a manager to 
collect rents for an indefinite period, nor docs it authorise 
the appointment of a manager unless the rents and profits 
are receivable by the judgment debtor directly. There is 
nothing in this section which authorises a manager to do 
more than the j udgment debtor could himself have done. It 
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merely supplements Section 235 and empowers the Court 
to appoint a manager to receive monies, which would 
otherwise pass into the hands of the judgment debtor, and 
to apply those monies to the satisfaction of the decree. 
Its object is to ensure a proper appropriation of the pro¬ 
ceeds of the property until the property can he brought 
to sale. If the Court is satisfied that the amount due on 
the decree can be raised by private transfer, it can autho¬ 
rise the adoption of this course, which would otherwise 
be illegal under seetion 235. 

8. Action under Section 244 can be taken only on 
the representation of the Collector of the District. Ordi¬ 
narily when a manager of landed property is appointed 
under Section 243, such manager should be the Deputy 
Commissioner, who will thus have an opportunity of 
ascertaining whether action should be taken under Section 
244 or not. 

9. The above are the only Sections in the Civil 
Procedure Code which deal with the attachment of landed 
property in execution of decrees. Some officers seem to 
think that Sections 223 to 231 are also applicable to at¬ 
tachments of landed property, but this is not the case. 
These sections detail the procedure to be followed in the 
execution of decrees for immoveable property, that is to 
6ay, decrees under which the decree holder is entitled to 
be put in possession of immoveable property. 

10. In consequence of the Courts authorising mana¬ 
gers to take possession of landed property, not in the pos¬ 
session of the party against whom execution is sought, 
frequent objections are urged by the parties dispossessed 
against the action taken by the Courts. These objections 
are sometimes dealt with under Section 230, and sometimes 
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under Section 246; but neither Section i9 applicable, be¬ 
cause the action of the Court being itself irregular, no 
provision is made in the Code to meet a contingency 
■which was never contemplated. Section 230 is one of the 
sections dealing with the execution of decrees for immove¬ 
able property, and contains the procedure to be followed 
when in consequence of possession being given to the decree 
holder, the person dispossessed disputes the right of the 
decreeholder to be put in possession. So also Section 246 
explains how claims and objections to sale of attached pro¬ 
perty should be investigated. These claims and objections 
are to be based on the ground that the attached property 
is not liable to be sold in execution of a decree against the 
defendant. But neither of these Sections applies to a per¬ 
son, who having been in possession of the landed property 
of a judgment debtor has been ousted'from possession by 
a manager appointed under Section 243, for neither has 
such person been dispossessed in execution of a decree for 
immoveable property, nor is his objection grounded on the 
fact that the attached property is not liable to be sold in 
execution of a decree against the defendant. The objection 
in such cases is to the disturbance of possession, such dis¬ 
turbance not being authorised by law. 

• 

11. If these instructions be carefully followed not 
only will there be far fewer properties placed under the ma¬ 
nagement of Deputy Commissioners,by the Civil Courts, but 
much litigation arising from the unnecessary and unau¬ 
thorised disturbance of possession will be avoided. It re¬ 
mains only to observe that when a Court appoints a manag¬ 
er, under Section 243 Civil Procedure Code, it should not, 
as is now generally done, consign the file of execution of de¬ 
cree to the record room, but should retain it on its pending 
file, until either the attachment is released, the property 
sold, the decree satisfied, or other final orders passed in the 
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case. The manager appointed under Section 213 is “bou nd 
to render due and proper accounts of bis receipts and dis¬ 
bursements from time to time as the Court may direct,” 
and it is the duty of the Court to see that these accounts 
are so rendered. It is impossible for the Court to do this 
if the file connected with the case is in the record office. 

Lucknow, ) JOHN S. n ANN AG AN, 

> Registrar, 

The 15 th September 1873. ) Judicial Cotumr's. Court. 


PRINTED AT THE OUDH GOVERNMENT PRESS. 


Digitized by AjOOQle 



Digitized by Google 




Adjustment of Deoree. 


BOOK CIRCULAR NO. XXXI. OF 1873. 


To 


ALL JUDICIAL OFFICERS, 

IN OCDH. 


A reference has been made to this Court arising out 
ClTIL - of what appears to he a contradiction in 

, *«•«"*■ „ the provisions of Section 206, Act VIII. 

Charles Cume, Esqr. r 9 

oft. judi. Commr. 1859, and Section 11, Act XX1IL 1861. 


The question is one which has formed the subject of 
many rulings in the several High Courts of the country, 
and it would be easy for the Court to follow one or other 
of the Full Bench rulings of one of those Courts. The 
Court however prefers stating its reasons for its own view 
of the question, and therefore ventures to discuss the point 
once again. 

2. The first observation the Court wishes to make is 
that whatever contradiction exists between Section 206, 
Act VIII. 1859, and Section 11, Act XXIII. 1861, existed 
equally between Sections 206 and 283 of Act VIII. 1869, 
before the latter section was repealed, and Section 11, Act 
XXIII. 1861, substituted for it. This being so, it is appa¬ 
rent that the contradiction, if contradiction there he, exist¬ 
ed in Act VIII. 1859, as passed by the Legislature, and 
that it was not created by the amendment of Act VIII. 
1859 in 1861. The conclusion is thus forced that the Leg¬ 
islature in passing Act VIII. 1859, overlooked an appa¬ 
rently palpable contradiction, between two of its sections 
and not only omitted to rectify, hut actually repeated the 
contradiction in a later amending Act. 
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3. It becomes in tbo highest degree necessary then 
to ascertain whether any such contradiction, as is supposed 
to exist between these two sections, does really exist. Sec¬ 
tion 206, Act YIII. 1859, directs that “ all monies payable 
under a decree shall be paid into Court unless the Court 
otherwise directs,” and that “no adjustment of a decree in 
whole or in part shall be recognised by the Court unless 
such adjustment be made through the Court, or be certified 
to the Court by the person in whose favor the decree has 
been made or to whom it has been transferred.” Section 
11, Act XXIII. 1861, following Section 283, Act YIII. 
1859, provides that “ questions relating to sums alleged to 
have been paid in discharge or satisfaction of the decree or 
the like shall be determined by order of the Court executing 
the decree, and not by separate suit.” An argument might 
be raised as to the meaning of the term “ adjustment” in 
Seotion 206, Act VIII. 1859, as distinguished from “ dis¬ 
charge or satisfaction ” in Section 11, Act XXIII. 1861. 
Is an “adjustment of a decree” identical with a “discharge 
or satisfaction” of a decree ? It might be urged that the 
two terms cannot be held to be synonymous ; an adjustment 
of a decree under Section 206, Act VIII. 1859, applying to 
all decrees; payments in discharge or satisfaction of a decreo 
applying only to money decrees. The ordinary definition 
of adjustment is “ the act* of adjusting; regulation ; a 
reducing to just form or order; a making fit or conform¬ 
able ; a settlement,” while, according to Wharton’s Law 
Lexicon, the term in a legal sense is applicable only to 
marine assurances, where it* means the settling and ascer¬ 
taining the amount of indemnity which the party insured 
is entitled to receive under the policy after making all pro¬ 
per allowances and deductions and fixing the proportions 
of that indemnity which each underwriter is liable to bear. 
If the term “ adjustment” be read in this restricted sense 
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there is no contradiction whatever between Section 206, 
Act VIII. 1859, and Section 11, Act XXIII. 1861. The 
adjustment under Section 206, Act VIII. 1859, would mean 
a settlement of a decree-holder’s claims under his decree 
otherwise than by a direct discharge or satisfaction of the 
decree j it would include the apportionment amongst several 
judgment debtors of the liabilities created by a decree for 
the discharge or satisfaction of which they were severally 
and conjointly liable. It could in no way apply to a pay¬ 
ment of money made in direct discharge or satisfaction of 
a decree. 

4. But it seems hardly possible to put such a limjWd 
construction on the term “ adjustment;” for, tt bad been 
intended to be used in this restricted sense, such intention 
would certainly have been clearly set forth in the revised 
Code of Civil Procedure introduced into the Legislative 
Council in 1865. 

In that Code, Section 206, Act VIII. 1859, has been 
divided into two Sections 338 & 339, and Section 11, Act 
XXIII. 1861, forms Section 451. Now Section 338 of the 
revised Code re-enacts the first sentence of Section 206, Act 
VIII. 1859, while Section 339, runs as follows “ except as 
provided in the last preceding section, no adjustment of a 
decree in part or in whole &c.” *Thus then it seems clear 
that the intention of the Legislature was that no settlement 
of a decree out of Court should be recognized unless the 
Court had expressly directed that monies payable under the 
decree should be paid otherwise than into Court. 

6. The natural conclusion then seems to be that the 
questions relating to sums alleged to have been paid in 
discharge or satisfaction of a decree which the Court exe¬ 
cuting a decree alone can determine under Section 11, 
Act XXIII. 1861, are questions relating to payments of 
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which the Court can take cognizance under Section 206, 
Act VIII. 1859. Tkatis to say, if the Court has directed 
monies payable uuder the decree to be paid otherwise than 
through the Court; or if monies have been paid into Court 
by managers appointed under Section 213, by debtors 
owing money to the judgment debtor on whom injunc¬ 
tions hare been issued under Section 236; or even if the 
decree-holder admit that some money has been paid 
out of Court and disputes the amount, all questions relat¬ 
ing to monies so paid must be determined by the Court 
executing the decree, and not by separate suit. But all 
other payments made out of Court and not certified to the 
Court (including payments asserted to have been made by 
a judgment debtor, but denied altogether by the judgment 
creditor,) cannot be recognized by the Court under Section 
206, Act VIII. 1869. 

6. In the latter case however the Court holds with the 
Pull Bench of the Calcutta High Court in its judgment in 
Gunomani Dasi versus Prankisbori Dasi 5 B. L. B> page 
223, that if payment is made by a debtor in liquidation of a 
deoree in whole or in part, and ihe decree-holder disregarding 
such payment execute his whole decree, (the Court execut¬ 
ing the decree being precluded by the decree-holder’s action 
from enquiring into and* determining the fact of such 
alleged payment,) the debtor can bring an. action for dam¬ 
ages against the decree-holder in the Civil Court. 

7. This ruling supersedes and cancels Book Circular 
XII. of 1869, No. LXXXI of the Reprint. 

Lucknow, ) By order of Court. 

The 18 th December 1873. ) John S. Hannagan, 

Registrar, 

Judicial Commissioners Court. 
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Privy Council Appeals 


BOOK CIRCULAR NO, XIX OF 1874 

To — 

All JUDICIAL OFFICERS, 

IN OUDtt, 

Undbe the provisions of section 22, Act VI of 1874, 
the Judicial Commissioner is 
Present : pleased to promulgate the anncx- 

ed rules in respect of the matters 
specified in the said section, and of 
other matters connected with the enforcement of the 
Act. These rules will apply to the Court of the Judicial 
Commissioner, and to all Courts of final appellate juris* 
diction subordinate to the Judicial Commissioner. The 
rules contained in Fart II, Book Circular V, 1874, are 
hereby cancelled. 

2. Attention is requested to the following extract 
from the judgment of Her Majesty’s Privy Council in 
the case of Goorooparshad Khoond versus Juggut Chun* 
dur and another, published in the eighth volume of 
Moore’s Indian appeals; and officers are instructed that 
the value of the property in ‘suit, adverted to in the 
first of the rules annexed, is the market value, and not 
the value estimated under the provisions of the Court 
Fees Act. 

It is not very clear to their Lordships On what particular grounds the 
Suddet Courts have proceeded with reference to giving Or refusing leave to 
appeal. But their Lordships feel no doubt upon what grounds the Sudder 
Court ought to proceed in such cases. It is quite clear, m their Lordships* 
judgment, that the matter must be regulated by the Order io Council of the 
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10th of April. 1838, and by that Order the Sudder Courts are not to givs 
leave to appeal unless the petition be presented within the time limited by 
the Order, and unless the value of the matter in dispute in such appeal shall 
amount to the sum of its. 10,000, at least; importing, therefore, that leaver 
to appeal is to be given in cases where the petition is presented within the 
prescribed period, and the value of the matter in dispute in the appeal 
amounts to the specified sum of Rs. 10,000*. 

Now, where the appeal is from the whole decree, and the decree has given 
an amount, including interest up to the date of the decree, which exceeds 
Rs. 10,000, it is dear, that the matter which is in dispute in the appeal must 
exceed the sum of Ks. 10,000 ; for the question to be tried upon the appeal 
must be whether the decree is or is not right, that is to say, whether the de¬ 
cree has or has not properly ordered payment of a sum exceeding Rs. 10,000 
Where, therefore, at the date of the judgment the sum which is recoverable 
under the decree of the Sudder Court is an lypount exceeding Rs. 10,000, 
there, in their Lordships’ judgment, the casd^early falls within the terms 
of the Order in Council. 

That in their Lordships' understanding, disposes of the first and third 
ef these petitions. 

The second petition is somewhat different m its circumstances. It ap¬ 
pears to be a case in which the party applying for leave to appeal claims to 
be entitled to an estate, subject only, as he contends, to the payment of a 
fixed annual rent of Rs. 64 ; but the plaintiff in the suit, who is in possession 
of the judgment of the Court below, and, would be the Respondent upon the 
appeal, claims the right to set upon the estate any rate which he may think 
fit. In this case it appears to their Lordships, either that the value in dis¬ 
pute in the appeal must be considered to be Rs. 10,000, within the meaning 
of the Order in Council, or if not that it must be within the discretion of 
their Lordships, whether leave to appeal should or should not be given. 
Taking the case to be within the meaning of the Order in Council, it is clear 
that the value of the matter in dispute will exceed the sura of Rs. 10 r 000; 
for, of course, an estate held at a quit-rent of Rs. 64, must be increased in 
value to an amount far exceeding Es. 10,000, if it be chargeable with a 
rent of Rs. 822, the amount of the enhanced rent given by the decree. Their 
Lordships, however, do not think it necessary to decide whether the case, 
falls within* the meaning of the Order in Council or not. They think that 
whether it falls within the Order in Council ev within their discretion, tho 
leave to appeal ought to be given. • 

Their Lordships have thus stated the reason* on which they have pro¬ 
ceeded in these three cases, because they consider it of importance that the 
Sudder Courts should understand the rules which ought to be proceeded on 
in giving leave to appeal, as a contrary practice on their part drives parties 
into this Court to obtain the leave. They desire, therefore*, that, the rules 
which have been mentioned should be observed. 


Lucknow: ( John S. Hannaoan, 

j Registrar , 

The 20 th June 1874. ) Judl. Commr. Court. 
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Rules framed under Section 212, Act VI of 1874, by the 
Judicial Commissioner of Oudh. 

I. —Every application for the admission of an appeal 
under Section 7, Act VI of 1874, must 

a. state the grounds of appeal; and, where the 
decree appealed against affirms the decision of 
the Court immediately below, it must set forth 
some substantial question of law. 

b. pray for certificate 

1. that the amount or value of the matter in 
dispute on appeal to Her Majesty in Council 
amounts to Rs. 10,000 or upwards, 

2. that the decree appealed against involves di¬ 
rectly or indirectly a claim or question to, or 
respecting property of the amount or value of 
Rs. 10,000, or 

3. that the case is a fit one for appeal to Her 
Majesty in Council. 

II. —On receipt of such application, if the applica¬ 
tion does not set forth a prirnd facie case for the grant of 
a certificate, an order refusing the certificate shall be re¬ 
corded distinctly stating the, grounds of refusal, and if 
the ground of refusal be that no substantial question of 
law is involved, the order of refusal shall clearly state 
the question of law put forward iu the application, and 
the reasons for holding that such question is not a sub¬ 
stantial one. 

III. —On receipt of such application, if the appli¬ 
cant makes out a primd facie case for the admission of 
the appeal, a notice shall be served on the opposite party 
to show cause why the certificate applied for should not 
be granted. 
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IV. —This notice shall be served under the rules for 
the issue of processes framed under sections 20 and 22, 
Act VII, 1870, and shall be in the form A annexed. 

V. If the Court shall grant appellant permission to 
appeal to the Privy Counoil, it shall then proceed under 
the following rules, 

a. to take security for the costs of the respon¬ 
dent, and, 

l. to call on the appellant .to deposit the amount 
required to defray the expense of translating, 
transcribing, indexing and transmitting to 
Her Majesty in Council a correct copy of the 
record. 

VI. Within the period specified in Section 11 Act 
VI, 1874, the appellant shall put in the usual security 
of lis. 4,000, either in cash or Government Promissory 
Notes; or if he intend to give real property in security 
for the costs of the respondent he shall be required to file 
the usual security bond duly registered, and the parties 
to the security shall specify distinctly the origin and 
ground of title asserted by the surety, and lay before the 
Court clear data by which the value of the property may 
be tested. But in any special case the Court may, if it 
think fit, on the application of the respondent, require 
security to a larger amount, in no case however exceeding 

Rs. 10,000, 

* • 

VII. Within one week from the date of the filing 
of the security bond’the Court will issue a precept calling 
upon the Deputy Commissioner of the district, in whose 
jurisdiction the lands given as security may lie, to certify 
within two months from the date of receipt of its order, 
to the sufficiency of such seourity, after due enquiry and 
hearing such objections as may be urged. 
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VIII. For this purpose, it will be merely necessary 
for the Deputy Commissioner, instead of ascertaining 
questions of possession, and value, by the agency of bis 
Nazir, as has been the usual practice, to pursue the en¬ 
quiry himself; by, first, a proclamation of the order made 
in his Court, and in the Court of any Tahsildar within 
whose jurisdiction any portion of the property may be 
situate; and, next, by requiring the surety to present 
primd facie proofs of possession viz., bis deeds, papers and 
documents and submission of witnesses pesonally cogni¬ 
zant of the fact. 

IX. If the Deputy Commissoner finds that the ap. 
pellant has failed to lay before him all the materials 
which are necessary for his coming to a right conclusion 
in regard to tho validity of the security; or if he finds 
after making the necessary enquiries, that the property 
at best is of t the nature of a doubtful security, he is 
to return the papers to the Court, with an expression of 
his opinion, within the period above mentioned. If the 
Deputy Commissioner find that an extension of the time 
is necessary from unavoidable causes, he may ask for 
an extension, and the Court if it deem fit, may grant 
such extension, but only to the extent of one month 
from the expiration of the tilne mentioned in Rule VII. 

X. When the return is made by the Deputy Com¬ 
missioner, according to the provisions of Rule VIII, it 
will be the duty of the officer, nominated by the Court 
for the purpose, to lay the same before the Court, which 
will pass such order in the matter of security as may 
seem to it just and proper. In case of the rejection of 
the security so tendered, the appellant shall be called 
upon to deposit Rs. 4,000 in cash, or Government Pro¬ 
missory Notes, within six weeks from the date of such 
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call; and in default in the payment thereof, the appeal 
mil stand dismissed from the file of the Court. 

XI. At any time before the expiration of either of 
the periods allowed by Section 11, Act VI 1874, the ap¬ 
pellant shall deposit in Court the sum of Rs. 300 for 
costs to be incurred in preparing and transmitting the 
record of the case to England; and the aooount shall bo 
adjusted under Rule XX; and if there he any sum un¬ 
expended it shall be refunded to the appellant. If the 
amount be not deposited within the above mentioned 
periods, the appeal will be struck off. 

XII. The payment shall he noted in the Court’s 
Cash Deposit Register (Form B annexed.) The money 
shall immediately be sent to the Treasury, where it will 
remain in deposit until ordered to be withdrawn as here¬ 
inafter provided. 

XIII. As soon as the security has been completed 
and deposit made as hereinbefore provided, the Court 
shall declare .the appeal admitted. If the Court he a 
Court subordinate to the Judicial Commissioner it shall 
certify to the Judicial Commissioner that the appeal 
lias been admitted, and that the security has been ap¬ 
proved and accepted, and shall at the same time, or as 
soon thereafter as possible, transmit to the Judicial Com¬ 
missioner the sum deposited for the cost of preparing 
and transmitting the record as required by Rule XI. The 
Court will at the same timo«submit to the J udioial Com¬ 
missioner all the files of its own as well as of the Lower 
Courts in the case, in view to the preparation of the re¬ 
cord for transmission to the Privy Council. In respect 
of appeals against the Judicial Commissioner’s decrees, 
the files shall be called for from the lower courts, as 
,soon as the certificate has been granted under this Rule. 
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XIV. Within seven days from date of the deposit, 
or of receipt of the last file to hand as provided by Rule 
XIII, the appellant and respondent will be furnished by 
the Court through their respective pleaders, with a copy 
of the list of the papers, which make up the record of 
the case. Ordinarily, the entire record shall he trans¬ 
lated except— 

1. Formal documents directed to be excluded by any 

order of Her Majesty in Council in force for the 
time being; 

2. accounts, or portions of accounts which the Deputy 

Registrar of the Judicial Commissioner’s Court 
considers unnecessary, and which the parties have 
not specifically asked to be included; and 

8. such other documents as the Judicial Commissioner, 
after communication with the Court whose order 
is under appeal when necessary, may direct to be 
excluded. No paper which was not admitted in 
evidence by any of the Courts shall form part of 
the record. 

t 

It shall be competent however to either party in the 
cause, within two weeks from the receipt of the lists, to 
indicate any documents, besides those which may have 
been already omitted, which they consider to be of a 
formal character, and irrelevant to any question to be 
determined in the course of the appeal. If the parties 
eencur in the additional omissions proposed, the docu¬ 
ments so indicated will not be included in the record, 
but in the event of the parties differing they must be in¬ 
cluded, unless the Judicial Commissioner otherwise 
direct. 

XV. At the same time that the list of papers, to go 
to the Privy Council, shall be made out, another list, of 
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those papers which are not to go, shall also be prepared; 
and these two lists, together with the whole of the files 
in a case, shall pass from Translator to Re visor, from 
Revisor to Copyist, from Copyist to Examiner and from 
Examiner to Counter, each person being responsible 
that the files in the case have been made over to him in 
a complete state, or that missing papers have been duly 
accounted for by the person delivering the files to him. 

XVI. On the concurrence of the parties being ex¬ 
pressed with respect to the omission of formal or irrele¬ 
vant documents, the translation of the record shall pro¬ 
ceed. 

XVII. No portion of the money paid as costs for 
the preparation of the record shall be paid to the persons 
employed on the work until the record shall have been 
posted to England, and the Judicial Record-keeper of 
the Judicial Commissioner’s Court shall have produced 
before the Registrar a certificate that he has received 
back all the files of the case in a complete and correct 
state; but money required to defray the costs of pro¬ 
cesses to issue under these rules can be withdrawn from 
time to time, as required. 

XVIII. Lists of the Pleaders of the Court and 
other persons who are willing and able to undertake the 
work of preparation of the record of appeal cases shall 
be made out and approved by the Judicial Commissioner, 
and shall ordinarily be kept* with the Registrar. The 
preparation of cases shall be given to the persons men¬ 
tioned in the list by rotation, on condition of their com¬ 
pleting the work within a certain fixed time, which shall 
in no case exceed three months for translation, one 
month each, for revision and copying, and two weeks for 
examination of copies. Immediately on intimation being 
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received of the Court’s having granted' the certificate 
under Rule XIII, the name of the next person on the 
list, shall be noted in the register opposite the case in 
which the certificate has been granted. Any person, 
employed in the preparation of the record of a case for 
the Privy Council, who shall fail to deliver the portion of 
the work entrusted to him within the time allowed, shall 
thereby forfeit his next turn, and shall also be liable to 
forfeit the unfinished portion of his work. 

XIX. When Translators and Revisors have put in 
the papers, the Registrar of the Judicial Commissioner’s 
Court will get them copied fair. The dates on which 
the translators, revisors, examiners and copyists, sever¬ 
ally delivered the papers, shall be noted by them in the 
Register prescribed by Rule XXIII (Appendix C.) 

The papers of each Court’s file must be copied in 
continuation, and a certificate as follows made at the 
end of the file. 

True copy of the record of the Court of ... . . 

Registrar, Judicial Commissioner’s Court, Oudh 

XX. If it be found, while the record is under pre¬ 
paration, or after it is ready for despatch, that the de¬ 
posit made by the appellant falls short of the expenses 
actually incurred in the translations, &c., the Registrar 
shall cause an estimate of the ‘entire cost to be prepared, 
and the appellant shall thereupon be called upon to 
deposit the deficit within the period of one week; if 
the money is not paid within that time the appeal 
shall stand dismissed, and the amount deposited as 
costs under Rule XI. shall be distributed rateably 
amongst the persons employed in the preparation of the 
record, A detailed estimate of cost shall be prepared by 


Digitized by Google 



( 8 ) 

the Judicial Record-keeper within a week from the com¬ 
pletion of the transcript. 

The estimate shall be made at the following rates :— 


Rs. As. P. 


1. 

Lists ; for every 10 entries, . 

1 

0 

0 

2. 

Translating from Urdu into English at 





per 1000 words of Urdu, . 

7 

0 

0 

3. 

Revising translations at per 1000 words, 

2 

8 

0 

4. 

Rendering Hindi papers into Urdu at 





per 1000 words, . 

1 

0 

0 

5. 

Copying in English at per 1000 words,... 

1 

4 

0 

6. 

Examining ditto, . 

0 10 

O 

7. 

Counting Urdu words, translated, at per 





1000 words, . 

0 

5 

0 

8. 

Preparing detailed estimate of cost, 

8 

0 

0 

9. 

Preparing Urdu lists sent to parties, 

5 

0 

0 


10. Process fees and postage for notices un¬ 
der Rules IV and Vfl, and postage 
to England actual cost. 

XXI. When the applicant prefers to have the copy 
of the record printed in India he shall within the time 
mentioned in the first clause of section 11 Act VI of 
1874, make application to this effect to the Registrar of 
the Judicial Commissioner’s Court, who shall explain to 
him that under the order§ of Her Majesty in Council 
under date June 13th, 1853, it will be necessary to have 
fifty copies printed and transmitted at the expense of the 
applicant to England, and shall inform him of the 
amount required to be deposited to defray the expense of 
printing such copies. 

XXII. Within ten days from the day the record 
shall be ready, the Registrar shall, if the full amount of 
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costs incurred in the preparation of the record has been 
paid up, cause the papers to be transmitted to England, 
and in doing so he shall certify to the Registrar of Her 
Majesty’s Privy Council the amount of cost incurred in 
preparing and transmitting the record. When the appeal 
is against an order passed by a Court subordinate to the 
Judicial Commissioner, intimation of the transmission 
of the record to England shall be sent to the Court 
concerned. 

XXIII. All applications under these rules shall be 
entered in a register in the annexed form C, to be kept 
up by the Judicial Record-keeper of the Judicial Com¬ 
missioner’s Court; and he shall produce it on the first of 
every month before the Registrar, or as often as it shall 
be necessary to bring to notice that there has been a 
default under Rule XVI. 

XXIV. All orders upon mere matters of form un¬ 
der these rules, shall issue from the Registrar’s Office 
and under that officer’s signature. The Registrar will 
refer to the Judicial Commissioner for instructions on 
any point in regard to which he may entertain doubts, or 
which may not be within his competency to dispose of 

under the terms of these rules. 

* 

CHARLES CURRIE, 
Judicial Commissioner. 
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Take notice that the abpve named appellant has filed 
an application in this Court, under Section 7, Act VI 
of 1874, for permission to appeal to Her Majesty’s Privy 

Council against the Decree of this Court dated_ 

that the day of_•_has been fixed 

for hearing the same; and that, if you are not present} 
it will be disposed of exparte. 


The 1S7 
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1 

Annual serial number. 


2 

Appellant's name. 


3 

Bespondent’s do. 


4 

Claim. 


6 


Institution of application. 


6 


Judl. Commr's order, and nature thereof. 


7 


Deposit of cost for preparing record. 


8 


Call for a further deposit. 


9 


Payment thereof. 


10 


Call for files. 


11 


Beceipts of ditto. 


12 


Preparation of lists. 


13 


Issue of ditto. 1 


14 

o 

-2 

Beceipt of Pleader's replies. 


15 

Q 

Precept to Dy. Commr. to test security. 


16 


Deputy Commr’s report being received. 


17 


Judl. Commr's order approving security. 


18 


Translator's receipt (& signature) of files. 


19 


Bevisor's ditto ditto. 


20 


Copyist'8 ditto ditto. 

• 


21 


Examiner's ditto ditto. 


22 


Becord-keeper's ditto ditto. 


23 

i 

! _ 

Despatch of record to England. 


24 

Cost incurred in preparing record. | 
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Powers of Civil Courts to deal with Landed Property in 
Execution of decrees- 


BOOK CIRCULAR NO. XXVIII OF 1873. 

To — 

All JUDICIAL OFFICERS, 

IN OfDH. 

Considerable misapprehension appears to exist as to 
CmL Side. the powers of Civil Courts to deal with 

p r(S , nt . landed property in execution of decrees, 
C and as to the procedure to be followed on 

objections being urged against the action 
taken by the Courts in this matter. 

2. Most officers seem to think that a general power 
of attaching landed property in execution of decrees, and 
of retaining such property under attachment for an inde¬ 
finite period, vests in the Civil Courts. This process is 
termed an attachment of the profits of the judgment 
debtor’s landed property, and section 243 Act. VIII1859 
is quoted as the authority for the action taken by the 
Court. 

3. In regard to objections urged against the action 
taken by the Courts, such objections are dealt with under 
section 230 or 246 Act VIII 1859, indiscriminately, 
and without reference to the applicability of these sec¬ 
tions or either of them to the circumstances of the case. 

4. The Officiating Judicial Commissioner invites 
the earnest attention of all Civil Officers to the following 
observations aDd instructions. 
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5. The sections of the Civil Procedure Code, which 
deal with the attachment of landed property in execu¬ 
tion of decrees, are Sections 213, 235, 239, 213 and 211. 
Of these Sections, 213 details the particulars to be set forth 
in the application for execution when the application is 
for an attachment of immoveable preperty. It is unne¬ 
cessary to do more than draw the attention of all officers 
to the provisions of this section and to impress on them 
the necessity of enforcing a compliance with its terms. 

6. Section 235 explains how an attachment of land¬ 
ed property is to be effected in execution of a decree for 
money. It is to be observed that this section does not 
authorise the Court to disturb possession. It provides 
only for the issue of a written order prohibiting the judg¬ 
ment debtor from alienating his property and all other 
persons from receiving the same. Section 239 describes 
how this order is to be made known. 

7. Section 213 authorises the Court to adopt one of 
two courses, either it may appoint a manager with power 
to collect the rents, or other receipts and profits of the 
land, or, if satisfied, that there is reasonable ground to 
believe that the amount of the judgement may be raised 
by mortgage &c., it may on the application of the judg¬ 
ment debtor postpone the sale for such period as it may 
think proper to enable the judgment debtor to> raise the 
amount. It is clear from the terms of this section that 
attachment is to be held but* a preliminary to sale. The 
section does not authorise the appointment of a manager to 
collect rents for an indefinite period, nor docs it authorise 
the appointment of a manager unless the rents and profits 
are receivable by the judgment debtor directly. There is 
nothing in this section which authorises a manager to do 
more than the judgment debtor couldhimself have done. It 
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merely supplements Section 235 and empowers the Court 
to appoint a manager to receive monies, which would 
otherwise pass into the hands of the judgment debtor, and 
to apply those monies to the satisfaction of the decree. 
Its object is to ensure a propor appropriation of the pro¬ 
ceeds of the property until the property can be brought 
to sale. If the Court is satisfied that the amount due on 
the decree can be raised by private transfer, it can autho¬ 
rise the adoption of this course, which would otherwise 
be illegal under section 235. 

8. Action under Section 244 can be taken only on 
the representation of the Collector of the District, Ordi¬ 
narily when a manager of landed property is appointed 
under Section 243, such manager should be the Deputy 
Commissioner, who will thus have an opportunity of 
ascertaining whether action should be taken under Section 
244 or not. 

9. The above are the only Sections in the Civil 
Procedure Code which deal with the attachment of landed 
property in execution of decrees. Some officers seem to 
think that Sections 223 to 231 are also applicable to at¬ 
tachments of landed property, but this is not the case. 
These sections detail the procedure to be followed in the 
execution of decrees for immoveable property, that is to 
6ay, decrees under which the decree holder is entitled to 
be put in possession of immoveable property. 

10. In consequence of the Courts authorising mana¬ 
gers to take possession of landed property, not in the pos¬ 
session of the party against whom execution is sought, 
frequent objections are urged by the parties dispossessed 
against the action taken by the Courts. These objections 
are sometimes dealt with under Section 230, and sometimes 
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under Section 246; but neither Section is applicable, be¬ 
cause the action of the Court being itself irregular, no 
provision is made in the Code to meet a contingency 
which was never contemplated. Section 230 is one of the 
sections dealing with the execution of decrees for immove¬ 
able property, and contains the procedure to be followed 
when in consequenceof possession being given to the decree 
holder; the person dispossessed disputes the right of the 
decreeholder to be put in possession. So also Section 216 
explains how claims and objections to sale of attached pro¬ 
perty should be investigated. These claims and objections 
are to be based on the ground that the attached property 
is not liable to be sold in execution of a decree against the 
defendant. But neither of these Sections applies to a per¬ 
son, who having been in possession of the landed property 
of a judgment debtor has been ousted from possession by 
a manager appointed under Section 213, for neither has 
such person been dispossessed in execution of a decree for 
immoveable property, nor is his objection grounded on the 
fact that the attached property is not liable to be sold in 
execution of a decree against the defendant. The objection 
in such cases is to the disturbance of possession, such dis¬ 
turbance not being authorised by law. 

11. If these instructions be carefully followed not 
only will there be far fewer properties placed under the ma¬ 
nagement of Deputy Commissioners by theCivil Courts, but 
much litigation arising from the unnecessary and unau¬ 
thorised disturbance of possession will be avoided. It re¬ 
mains only to observe that when a Court appoints a manag¬ 
er, under Section 243 Civil Procedure Code, it should not, 
as is now generally done, consign the file of execution of de¬ 
cree to the record room, but should retain it on its pending 
file, until either the attachment is released, the property 
sold, the decree satisfied, or other final orders passed in the 
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case. Tlie manager appointed under Section 213 is “bound 
to render due and proper accounts of bis receipts and dis- 
♦ bursements from time to time as the Court may direct,” 

and it is the duty of the Court to see that these accounts 
are so rendered. It is impossible for the Court to do this 
if the file connected with the case is in the record office. 

Lucknow, ) JOHN S. n ANN AG AN, 

> Registrar, 

The 15<A September 1873. ) Judicial Commr's. Court. 


PRINTED AT THE OUDH GOVERN WENT PRESS. 
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Pleaders’ Examination and Enrolment- 


BOOK CIRCULAR NO. XXIV OF 1874. 

To 

All JUDICIAL OFFICERS, 

IN OuDH. 

The annexed rules, framed under section 6 Act XX. 

Present : of 1865, for the examination of can- 

Charles Cubbir, Esqr. 

judi. CommitsUner. didates for the office of Pleader and 
Muktiar, and under section 4 for the qualification, ad. 
mission and enrolment of Pleaders and Muktiars, are 
promulgated for general information. These rules super¬ 
sede those printed at pages 94 to 102 of the Reprint of 
Judicial Commissioner’s Circulars, and officers are accord¬ 
ingly requested to run the pen through these pages, and 
to make a note of the number and date of this circular 
at page 94 of their copies of the Reprint. 

2. The particular attention of Deputy Commissioners 
is invited to the second of the rules framed under section 
6, whereby applications from .candidates for admission to 
examination must be addressed to the Registrar of the 
Judicial Commissioner’s Court, and not as heretofore to 
Deputy Commissioners. 

3. Under the seventh of the rules framed under 
section 6, the Judicial Commissioner has determined that 
the following shall, until further notice, be the text books 
to be used at the examinations. 

I. Hindu Law. 

1. MacNaghten’s principles of Hindu Law. 


Digitized by AjOOQle 



( 2 ) 

2. Colebrooke’s translation of the law' of inheritance 
according to the Mitakshara. 

II. Mahomedan Law. 

1. Principles and precedents of Mahomedan Law by 
MacNaghten. 

2. Baillie’s Digest of Mahomedan Law (Imaniid). 

1 V . Law op Contracts. 

1. Act IX. of 1872. 

2. The Indian Contract Act by C. C. Macrae, b. a. 

3. Commentaries on the Indian Contract Act, by 
H. S. Cunningham m. a. and H. fl. Shepherd, m. a. 

VII. Law op Evidence. 

1. Act I. of 1872. 

2. The Indian Evidence Act by Norton. 

3. Goodeve on Evidence.—Edition 1871. 

VIII. Registration &c. 

1. Act VIII. of 1871, Indian Registration Act 

2. „ XVIII. of 1869. 

General Stamp Act by Elliot MacNaghten. 

3. Act VII. of 1870.* 

Court Fees Act by S. Clifford. 

IX. Laws relating to Oudh. 

1. Act XXVI. of 1866. 2. Act XIX. of 1868. 

3. „ I. of 1869. 4. „ XXIV. of 1870. 

5. The Indian Succession Act by Whitley Stokes. 

Lucknow: ) JOHN S. HANNAGAN, 

> Registrar , 

The 7th July 187L ) Judl. Commrs. Court. 
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Rules for the examination of candidates for the office of 

Pleader and Mookhtiar, in the courts subordinate to 

the Judicial Commissioner of Oudh, framed under the 

provisions of section 6 Act XX of 1865. 

I. —An examination of. candidates for admission as 
Pleaders or Mookhtiars will be held annually at Lucknow 
in the month of April. Due notice will be given in the 
Oudh Government Gazette of the day and place of exami¬ 
nation. 

II. —The examination will be conducted by examiners 
to be nominated by the Judicial Commissioner, under the 
sanction of the Local Government. All applications for 
admission to the examination are *to be addressed to the 
Registrar of the Judicial Commissioner’s court. 

III. —Any subject of the Queen who shall be desi- 
r6us of qualifying himself for admission as a Pleader or 
Mookhtiar, will be entitled to be examined at any such 
examination, provided he shall, on or before the 1st Janu¬ 
ary preceding the examination, have transmitted to the 
Registrar of the Judicial Commissioner’s court with hia 
application for permission to present himself for examina¬ 
tion, 

7 • 

(a) A certificate countersigned by the Deputy Com- I 
missioner of the District in which he resides shewing his 
name, father’s name, caste, residence, and age, computed 
according to the English calendar. 

(b) A certificate, if an European, that he can speak 
with ease and correctness the Hindustani language : and 
if a native, that he can speak, read and write with ease 
and correctness the English language. 

(c) Satisfactory proof of good moral character and 
general respectability, and 
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(cl) A fee of Rs. 16, for which a receipt will be fur¬ 
nished by the Registrar, and which will be returned if the 
candidate’s certificates are not considered by the Judicial 
Commissioner satisfactory. 

IV. —The Judicial Commissioner shall have power to 
institute such enquiry as he shall deem necessary in order 
to satisfy himself that the application should be admitted; 
and if not so satisfied, to reject the application. 

V. —The Registrar will publish in the Oudh Govern¬ 
ment Gazette, under the orders of the Judicial Commis¬ 
sioner, within a reasonable time before the date fixed for 
the examination, a list of the candidates whose applications 
are admitted. 

VI.—The examination will be conducted in the 
English language in the following subjects, and the merits 
of each candidate will be estimated by marks. 

(t.) The Hindu Law. 

(2.) The Mahomedan Law. 

(3.) The Code of Civil Procedure, the Oudh Civil 
Court’s Act, and the Law for the limitation of suits. 

(4.) The Law of Contracts and the Law of Torts. 

(5.) The Code of Criminal Procedure. 

(6.) The Indian Penal Code. 

( 7 .) The Law of Evidence. 

(8.) The Registration and Stamp Laws. 

The Court Fees AcL 

(9.) The Laws relating to Oudh. 

The Indian Succession Act. ' 

A paper of eight questions will be set in each of the 
j above subjects. 

In each paper the maximum number of marks will 
be 100. 
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VII. —The Judicial Commissioner shall, from time 
to time, determine what treatises shall be used as text 
books at these examinations. 

VIII. —The papers of questions with standard replies 
to each question, will be transmitted under a sealed cover 
to the President of the examination Committee, who wii 
open it at the time of Examination, and with due precau¬ 
tion against communications with others, will require each 
candidate to answer the questions in writing. 

IX. —There shall also be such vivd voce examination 
as the examiners may deem necessary. The full number 
of marks for a vivd voce examination, in which ordinarily 
at least five questions should be asked, will be 100 marks 

X. —Each candidate shall also be called upon to read, 
explain, and translate into the vernacular, one or more 
passages taken from any standard English authors selected 
by the Judicial Commissioner. The full number of marks 
for this part of the examination will be 100. 

XI. —In order to test the vernacular knowledge of 
each candidate, and his aptitude for grappling with such 
ordinary difficulties on the conduct of suits as may be 
expected to occur, three cases shall be selected by the 
Committee, after their assembling, from a number of 
records of decisions to be procured for the occasion, such 
as shall involve both points of law and issues of facts. 
The papers of the cases excepting the record of the issues 
and the decision, shall be read out to the candidates who 
shall be required to record the issues for trial and the 
final judgment, in whatever language they please. It shall 
be the duty of the Committee to satisfy themselves that 
every candidate, who may be considered qualified in other 
respects, possesses also a complete knowledge of the prim, 
cipal vernicular language of the country. 
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XII. —Each candidate will be expected to obtain 
not less than two-thirds of the maximum number of 
marks on each of the written papers, and two-thirds of 
the aggregate maximum of marks on all subjects of 
examination. 

XIII. —As soon as the examination is concluded, 
the Committee shall determine what candidates have 
passed, and shall submit a report of the proceedings to 
the Judicial Commissioner, who shall cause the names of 
the persons, who have successfully passed the examina¬ 
tion to be published in their order of merit in the Oudh 
Government Gazette. 

XIV. The powers of passing and of final rejection 
of candidates is vested in the Committee, who shall not 
be bound to specify any reasons for such objection. In 
the event of the Committee being equally divided in opi¬ 
nion as to the propriety of passing or rejecting a candi¬ 
date, the President of the Committee shall have a cast¬ 
ing vote. 


The following Rules framed by the Judicial Com¬ 
missioner of Oudh, for the qualification, admission and 
enrolment of Pleaders and Mookhtiars, under section 4 
of Act XX of 1865, are published for general informa¬ 
tion. • 

Rules framed by the Judicial Commissioner of Oudh, 
Jor the qualification, admission and enrolment of Pleaders 
and Mookhtiars, under section 4 Act XX of 1865. 

1. The following persons are hereby declared qua¬ 
lified to obtain a certificate of enrolment as Pleader or 
Mookhtiar, in the courts of the Province of Oudh. 
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1. Persons who hold a certificate of qualification 
from the examiners appointed under section 6 Act XX 
1865. 

2. Persons who have been enrolled as Pleaders 
under Act XX 1865, in either the High Court of Cal¬ 
cutta or the High Court, North Western Provinces, or 
in the Chief Court, Punjab. 

3. Persons who have obtained a diploma of legal 
qualification under the rules in force in the Government 
Colleges. 

II. —Certificates on Rupees 60 stamp, authorizing 
the holders to practise in all the Courts, Civil and 
Criminal in Oudh, as also before the Chief Controlling 
Revenue authority, or in any Revenue Court or Office 
within Oudh, will be granted to those persons only who 
possess a thorough knowledge of English, and who have 
been admitted to practise as pleaders in the High Courts, 
Calcutta, or Allahabad, or Chief Court, Punjab. Persons 
who have not been admitted to practise as pleaders in 
the High Court, Calcutta, or Allahabad, or Chief Court, 
Punjab, will be required to produce a certificate to the 
effect that they have practised as pleaders for a term of 
four years, and have borne & character for efficiency and 
good conduct. 

III. Certificates on Rs. 25 stamp, authorizing the 
holder to practise in all the courts subordinate to the 
Judicial Commissioner, and in any Revenue court or 
Office subordinate to the Chief Controlling Revenue au¬ 
thority, will be granted, to persons who come under Rule 
I, who possess a fair knowledge of English, and who can 
produce a certificate signed by the Officers of the Courts, 
in which they have practised, to the effect that they have 
practised as pleaders for a term of two years, and have 
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borne a character for efficiency and good conduct. Cer¬ 
tificates under this rule will not authorize their holders 
to appear, plead, or act, in the Court of the Judicial 
Commissioner, or of the Chief Controlling Revenue au¬ 
thority. 

IV. —All other persons described in Rule I, will be 
entitled either to a certificate on a Rs. 15 stamp, autho¬ 
rizing them to practise as pleaders, or to a certificate on a 
Rs. 8 stamp, authorizing them to act as Mookhtiars, in 
courts of all grades below that of the Deputy Commis¬ 
sioner, but not in Courts of Small Causes established un¬ 
der Act XI of 1865, provided they are acquainted with 
the English language and apply for enrolment within 
three years, from the time of the applicant’s passing the 
examination or obtaining his diploma. 

V. —Vakeels on the Roll of any High Court, en¬ 
rolled under the Letters Patent constituting such Court, 
will not be permitted to practise in the Court of the Ju¬ 
dicial Commissioner under section 43 Act XX 1S65, 
unless they possess a thorough knowledge of English. 

VI. —All Pleaders and Mookhtiars practising in the 
Province of Oudh, will be required to renew their certi¬ 
ficates in January of every year, in accordance with these 
rules. 

Rules for obtaining Certificates. 

• 

VII. —Any person falling under Rule I, desirous of 
being enrolled as a Pleader or Mookhtiar shall apply to 
the Judicial Commissioner forwarding with his applica¬ 
tion. 


(o). The certificate granted by the examiners or a 
certified copy thereof. 
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(b.) The certificate of enrolment granted by the 
High or Chief Court, or a certified copy thereof. 

(c.) His diploma, or a certified copy thereof, together 
with the certificates required by Rules II and III, if the 
applicant wishes for a certificate under those Rules. The 
application may be made to the Deputy Commissioner of 
the district, in which the applicant resides, or the J udicial 
Commissioner direct. 

VIII. —No fee shall be charged on account of the 
admission and enrolment of such Pleaders or Mookhtiars, 
but the certificate shall in cases in which a certificate is 
required, be engrossed on stamp paper of the proper value, 
and such stamp paper must be furnished by the Pleader 
or Mookhtiar, and accompany his application. 

IX. —A register will be kept in the Judicial Com¬ 
missioner’s Office of all persons enrolled as Pleaders and 
Mookhtiars, and such register shall contain the name of 
the Pleader or Mookhtiar together with particulars as to 
his age, father’s name, residence, date of admission, grade 
of Pleadership to which he has been admitted, and the 
name of the District in winch he ordinarily practises. 
A note shall be entered in this book of every occasion on 
which the certificate is renewed, and any remarks com¬ 
mendatory or otherwise, forwarded for record by the offi¬ 
cers before whom such Pleader or Mookhtiar practises 
shall be entered in the column of remarks. Provided 
that no remarks, other than commendatory, shall be enter¬ 
ed until the Pleader or Mookhtiar concerned, has had an 
opportunity of showing cause why they should not be 
recorded. 
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X.-—If a person having been admitted and enrolled 
as a Pleader or Mookhtiar shall nesdect to take out a cep- 
tificate, or having obtained a certificate shall fail to re¬ 
new it for a period of three years, he shall be suspended 
and not be entitled to receive a certificate, or to have his 
certificate renewed without further orders of the Judicial 
Commissioner. 
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LIST OF SELECT CASES. 


Names of parties. 

Subjects involved. 

Number. 

Kdzi Ahmad All KMn, 

Versus : 

Babu Chote Tiw&ri. 

Procedure Civil. 

Cause of Action. 
Relevancy of matter. 

II 

1870. 

Reference from Commissioner, 
Fyzabad. 

Act XXXII. of 1871. 
Jurisdiction. 

Settlement Courts. 

Nazul land. 

I 

1872. 

Mirza Hussain Beg, 

Vers iot : 

Bbuggoo KMn. 

Act XXXII of 1871. 

Panjab Civil Code, 
Jurisdiction. 

Manorial dues. 

II 

1872. 

Government, 

Versus : 

Dhunnoo and others, 
and 

Government, 

Versus : 

Mussumat Dhunnoo and 
Mussumat Rykee. 

Act XIII. of 1857. 

Act X. of 1871 

Procedure as to search in opium 
cases. 

Ill 

1872. 

Meer Abbas Ali, 

Versus : 

Mirza Mahomed Hosein 

KMn and others. 

Act XVI. of 18C5. 

Act XXXTI. of 1871. 

Jurisdiction. 

Settlement Courts. 

Land within Fyzabad Munici¬ 
pal area. 

Y 

1872. 

Sayad Ghazaffar Hussen 
and Mir Bakar Hussen, 

Versus : 

SobM Singh, Sheopal Singh 
* and others. 

T’alukd&rs. 

Subordinate holders. 

Position before annexation. 
Construing Deeds. 

Rights in Sir. 

VIII 

1872. 

Messrs. Murray & Co., 

Versus : 

Mr. E. R. H. Hoff. 

Procedure Civil. 
Attachment of salary. 

• 

XVIII " 
1S72. 

Lalla Bahadur Singh and Ma- 
dhow Singh, 

Versus: 

Hindoo Singh. 

Limitation for the redemption of 
mortgaged land. 

XIX 

1872. 

Jham, Sheo Singh, and Sahib* 
deen Singh, 

Versus : 

Mussumat Badhiw 

Forfeiture by Hindti widow, 
for un chastity, of deceased 
husband’s property. 

XXI 

1872. 
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Names of parties. 

Subjects involved. 

Number. 

^ Dewan Run Bijaee Bahadur, 

Versus : 

Madho Singh. 

Sixty years continuou? possession 
cures a defective title. 

XXVI 

1872. 

Government, 

Versus : 

Sukha Loonia. 

Act XXXVI. of 1855. 

Act XXXI. of 1S6L 

Customs. Salt. 

Search. Factory. 

Dwelling house, &c. 

XXX 

1872. 

Balmukand’s widow, Bisheshur 
Parshad, Jowahir Lai, Ra^hbar 
Dyal, and Sarju Parahau, 

Versus : 

Agah All Khan. 

District Court. 

Judicial Commissioner not bound by 
facts found by lower Courts. 
Decree-holder must follow 
his right in execution and 
not by a regular suit. 

Transfer of Decree. 

Section 284. 

Party to suit not to be examined 
as witness unless cause shown. 
Court cannot substitute relief 
sought. 

V 

1873. 

^ Durgah Parshad, 

, Vtrsus : 

Mahomed Khan. 

Civil Court has no jurisdiction in 
a suit to determine the rent 
payable by a tenant not having 
a right of occupancy. 

XII 

1873. 

t j Roshan Zaman Kh&n, 

Versus : 

j Rajah Farzand AH Klik. 

Champerty. 

XIII 

1873. 

Hakeem Karram All, 
u Versus : 

Syud Abbas Hosein and Syud Surfrai 
Hosein. 

Reviews of judgments and 
s orders under the Civil Procedure Code. 

XXII 

1873. 

Reference from a Lower ConrL 

Procedure Civil. 
Adjustment of Decree. 
Section 206, Act VIII. 1859, and 
Section 11, Act XXIII. 1861. 

XXXI 

1873. 

Gulab Singh, 

Versus : 

Ajodhya. 

Settlement Reoords. 

XXXII 

1873. 

Reference from Judge, 

Small Caose Court, Lucknow. 

Limitation. 

Section 21, Act IX. of 1871. 

I 

1874. 


I 
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Names of parties. 

Subjects involved. 

Number, 

Crown, 

Versus : 

Bhikh, Dwarka and Thakur. 

Procedure Criminal. 

Revision. 

Appeal. 

II 

1874. 

Moti Ham, 

Versus : 

Mohi Lai. 

Procedure Civil. 

Arrears of rent. 

Sir. Sale. 

Ill 

1874. 

Bahadur Khan, 

Vtrsus : 

Afsar Bahu Begum, 

Reference from Judge, 

Small Cause Court, Lucknow. 

Landlord and Tenant. 

Removal of crop. 

Claim to damages. 

Malice. 

IV 

1874. 

Rajah Amir Hassan Khan, 

Versus : 

Munshi Nawal Kishor. 

Procedure Civil. 

Remand. Evidence. New trial. 

V 

1874. 

Superintendent Encumbered 
Estates, Sultanpur, 

Versus : 

Deputy Commissioner, 
Partabgarh. 

Procedure Civil. 

Execution of decree, attachment, 
sale, management of property, 
position of parties. 

VI 

1874. 

Imami, Mahomed Amir 
and Sheodin, 

Versus: 

Debi Din. 

Procedure Civil. 

Execution of Decree. 

Powers of Court. 

Sales. 

VII 

1874. 

Hanwant Singh, 

Versus : 

Bisheahur Bax and Jaggarnath Rax. 

Act XIX. of 1863, Section 39. 
Partition paper. 

Tanks and Wells. 

Joint property. 

VIII 

1874. 

Kutbudin, 

Versus : 

Prag Singh. 

Landlord. 

Tenant. 

Sub-sqil products. 

Trespass. 

IX 

1874. 

Lai Sitla Buksh Singh, 

Versus : 

Rani Janki Kuar. 

Female T’alukdar. 

Hindu widow. 

Succession. 

Acquired Property. 

Ordinary Law. 

Act I. 1869, Section 22, 

„ XXXII. 1871, Section 31. 

X 

1874. 

Crown, 

Versus : 

Jaggat Singh. 

Penal Code. Section 177. 
Policemen enlisting under false name 

XI 

1874. 

Bhawani Dm, 

Versus : 

Saligrim, 

Execution of Decree. 

Debt. Pledge. 

Bond-fide purchaser. 

XII 

1874. 
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Names of parties. 

Subjects involved. 

Number. 

Hakim Muzaffur Hussen Rh^n, 

Versus : 

Kim Dm and NewaL 

Auction Purchaser. 

Decree for money. 

Decree against hypothecated property. 

XIII 

1874. 

Laltapershad and Mathra Bass, 
Versus : 

Bam Sahai, 

Reference from Deputy Commis¬ 
sioner, Unao. 

Limitation. 

Redemption of mortgage. 

Act XXXII. 1871, Sections 2a and 30 
Act IX of 1871. 

XIV 

187 4. 

Muasumat Gil Begum, 

Versus : 

Farkund All, Pleader. 

Act XX. of 1865. 

Pleader. 

Client. 

Indefinite Reward. 
Agreements opposed to pubHc policy. 

XV 

1874. 

Crown, 

Versus: 

Nainsukh and Gokul. 

Penal Code. Sections 494 and 109. 
Infant Marriages. 

XVI 

1874. 

Dalli Kim, 

Versus : 

Jairam. 

Civil Procedure Code. 
Arbitration. 

Special Exception. 
Revocation. 

XVII 

1874. 

Amir Alf 

Versus : 

Nawib Hadi AH KMn, 
Reference from Judge, 

Small Cause Court, Lucknow. 

Civil Procedure. 

Attachments made before judgment 
and in execution of Decree. 

XVIII 

1874. 

Sir H. Tombs, 

Versus : 

E. D. Sinclair, in formd 
pauperis. 

Officer Commanding Cantonments. 
Police powers. 

Performance of duty. 

1 >araages. 

XIX 

1874. 

Chaudhrf Sultin Singh, 

Versus: 

Chaudhrf Bulbhadar Singh* 

Market days. 

Prescriptive right. 

; Malicious interference. 

XX 

1874. 

Mahomed Habibulla Khan, 

Versus : 

Rijah Anrudh Singh and 

Thikur Bulbhadar Singh. 

Execution of Decree. 

Mesne Profits. 

Sep;irate suit. 

XXI 

1875. 

Reference from Commissioner, 
Lucknow, in re-Mahomed Rafi-uz- 
Zaman, 

Versus : 

Bibf Becha-nl-nissa and Chaudhrf 
Murtaza Hosen. 

Pleaders. 

Duties and responsibiHties. 

XXII 

1875. 

James Mathews, Stephen Philpot 
and others, 

Versus : 

William Phaire. 

Procedure Civil. 

Notice of service. 

English Writ. 

Cause of Action. 

xxm 

1875. 
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Names of Parties. 

Subjects involved. 

Number. 

^ Abb&s Hussen, 

S Versus : 

Mussumat Afzul-ul-nissa and 
another. 

Pleader’s Fees. 

Declaratory Decrees not follow¬ 
ed by consequential relief. 

XXIV 

1875. 

Girwar Singh, 

Versus : 

Duriao Singh. 

Procedure Civil. 
Arbitration. 

Appellate Couit. Consent of Parties. 

XXV. 

1875. 

Reference from Commissioner, Rae 
Bareli, in re-Mussumat Sitla 
Versus : 

Sital Bania. 

Hindu Law. 

Adoption. 

Bania class. 

XXVI 

1874. 

Mir Bakar Hussen, 

Lx' Versus : 

Gnlam Bhawani PaL 

Dhar-Dhura. 

T’alukddrs under Act I. of 1869. 
Riparian proprietor on opposite 
bank. 

XXVII 

1875. 

^ Reference from Officiating Deputy 1 

Commissioner, Rae Bareli, in re-Crown, 
Versus : i 

Sheoumber Singh. 1 

Criminal Procedure Code. 

Effect of Section 309. 
Imprisonment in default of pay¬ 
ment of fine. 

XXVIII 

1876. 


Judicial Commissioner’s Court, 


John S. Hannaoan, 


Lucknow, 

The 21d February 1876. 


Registrar. 
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BOOK CIRCULAR NO. 1. 


CIRCULAR No. 1-85 of 1872. 

From 

THE OFFG. JUDICIAL COMMISSIONER, 

OUDH. 

To 

ALL COMMISSIONERS, DY. COMMISSIONERS, 
AND SETTLEMENT OFFICERS. 

OUDH. 

Dated Lucknow, the 9th January 1872. 
Sir, 

A reference having been made by tlie Commissioner, Fyza- 
bad Division, in regard to the jurisdiction of Settlement Officers 
in respect of suits involving rights in Nuzool lands, I have the 
honour to draw the attention of all Judicial Officers, but especially 
of Settlement Officers to the alteration in the law effected by Act 
XXXII. 1871 

2. By Section 26, Act XXXII. 1871, the jurisdiction of the 
ordinary Civil Courts is excluded in respect of suits and appeals 
relating to land assessed to revenue, or the rent, revenue, or pro¬ 
duce of such land arising in any district ih which a settlement of 
the land revenue is in progress. 

3. The wording of Act XVI. 1865, was different; for by 
Section 2 of that Act, the jurisdiction of the Revenue Courts ex¬ 
tended to all suits of whatever description relating solely to the 
land or succession to land or to the possession of land, or to any 
right in respect of any land, and “ land” was defined as not apply¬ 
ing to any land excluded from a settlement of land revenue, 
whether the revenue be paid to Government, or to the assignee 
of Government. 
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4. The interpretation put upon this Section of Act XVI. 
1865, by the Judicial and Financial Commissioners was promul¬ 
gated in Financial Commissioner’s Book Circular, No. IV. 1868, 
and as by Section 1, Act XXXII. 1871, all suits, appeals, appli. 
cations or proceedings instituted previous to the passing of this 
Act, are to be heard and disposed of by the courts in which they 
were instituted, the jurisdiction of the Settlement Courts remains 
undisturbed in regard to all suits instituted previous to 30th Oc¬ 
tober 1871. But in respect of suits instituted subsequent to 30th 
October 1871, the Settlement Courts must be guided by the pro¬ 
visions of Act XXXII. 1871, and it must be borne in min d that 
Financial Commissioner’s Book Circular, No. IV. 1868, ceased to 
have effect from that date. 


I have the honour to be, 

Sir, 

Your most obedient servant, 

CHARLES CURRIE, 

Officiating Judicial Commissioner, Oudh. 


PRINTED AT THE OUDH GOVERNMENT PRESS. 
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BOOK CIRCULAR No. II. 


CIRCULAR MEMO. No. 5-486 of 1872. 


JUDICIAL COMMISSIONER’S OFFICE, 
Lucknow , the 8 th February 1872. 
The following copy of a minute of the 2nd instant, 
is circulated for general information. 

CHARLES CURRIE, 

Offg. Judicial Commissioner, Oudh. 
To 

ALL COMMISSIONERS and DEPUTY 
COMMISSIONERS in OUDH. 


Minute in the case of Mirza Hussain Beg, plaintiff ap¬ 
pellant. 

Versus 

Bhuggoo Khan, defendant respondent. 

Claim Rs. 27 or one-fourth of price of the house sold 
for Rs. 108, by the defendant, referred by the Deputy 
Commissioner, Lucknow, under Section 18, of the Oudh 
Civil Courts’ Act, 1871. 

Present 2nd February 1872. 

For Appellant. 

For Respondent. 

The plaintiff in this case sues to recover from defend¬ 
ant one-fourth the value of a house sold by the latter, 
the plantifFs claim being based on an alleged custom in 
accordance with which the land owner is entitled to a 
share of the purchase money paid by purchasers of houses 
standing on his land. 

The points referred for the decision of this Court under 
Section 18, Act XXXII. 1871, are not distinctly set forth 
in the order of reference, but I take them to be first 


| No one in attendance. 
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whether the right to the levy of manorial fees can be 
enforced by a Civil Court in this province, and secondly, 
whether, custom notwithstanding, such right can be 
enforoed in the absence of a special agreement. 

On the first point the Court referring the case has 
expressed an opinion that as there has been no contract, 
the claim must be looked upon as one for the enforcement 
of accessory rights in landed property, and as such cannot 
be entertained in a Civil Court, under the provisions of 
section 1, para. 8, Punjab Civil Code. 

The Jurisdiction of the Civil Courts in this province is 
now regulated by the provisions of Act XXXII 1871, 
and wherever the provisions of the Punjab Civil Code 
are antagonistic to the provisions of Act XXXII 1871, 
the later law must be held to have superseded the earlier, 
though the provisions of the earlier have not been ex¬ 
pressly repealed by the later. Undersection 11 Act XXXII 
1871, the Civil Courts have jurisdiction in the adjudica¬ 
tion of suits of every description arising within their local 
jurisdiction, and consequently have jurisdiction in the 
present suit which was instituted subsequent to the pro¬ 
mulgation of the Act. 

In regard to the second point, I am of opinion that 
a claim for manorial dues ought not to be decreed on the 
mere plea of usage, but proof of the existence of the custom 
urged should be required, and enquiry should be made 
as to whether the land-owper’s right to the dues claimed 
has been distinctly recognized, either by being recorded 
in the settlement papers, or by payment of the dues 
in the village or town where the alleged custom in regard 
to these dues is said to obtain. 

CHARLES CURRIE, 

Offg. Judicial Commissioner. 
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BOOK CIRCULAR No. Ill, 


No. SI. 
Government, 
wmu 

Dhnnnoo end 
other*. 


No. S3, 
Government. 
verms 

Motet. Dhun- 
noo and Moeat. 
Bjkee, charged 
Section 19 Act 
XIII. 1867. 


CIRCULAR MEMO No 6-517 of 1872. 


JUDICIAL COMMISSIONER’S OFFICE, OUDH, 

Dated Lucknow, the lOtfA February 1872. 

The following copy of a minute of this day’s date is 
circulated for general information. 

CHARLES CURRIE, 
Ojfg. Judicial Commissioner , Oudh. 

To 

ALL COMMISSIONERS and DEPUTY 
COMMISSIONERS, OUDH. 

Minute on Nos. 32 and 33 of the list of Minor Criminal 
Cases of the Oonao District for October 1871. 

These two cases were called for on inspection of the 
abstract of Minor Criminal Cases of the Oonao District 
for October 1871. 

The faots in the two cases are identical and as follows: 
A Sub-Deputy Inspector of the Customs Department 
received information that the .accused in both cases were 
in possession of contraband opium, their houses were 
searched, and in the house of each of the accused, opium 
was found, but in no single instance did the opium found 
amount to five tolalis. The a&cused being opium cultiva¬ 
tors were proceeded against under Section 19 Act XIII. 
1857 for embezzlement of opium and were sentenced to 
a fine of Rs. 5 each. 
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On a perusal of the proceedings the following order 
was passed “In neither of these cases did the Extra 
Assistant Commissioner insist on the production of the 
original information of the informer to see whether it 
had been taken down in writing as required by Section 
45 Act X. 1871, and also to satisfy himself that the in¬ 
former had mentioned each one of the defendants by 
name. I am doubtful whether the search in both these 
cases was not illegal, and I therefore desire the Deputy 
Commissioner to warn the Customs official to appear in 
my Court on Wednesday, January 3rd, personally, or by 
counsel, to shew cause why the proceedings in both these 
cases should not be quashed, the sentences set aside, and 
the fines remitted owing to the search having been 
illegally made.” 

On 3rd January 1872 an officer of the Customs De¬ 
partment appeared in my Court, and' explained that the 
search in both these cases had been made under Act 
X. 1871, and not under Act XIII. 1857. On being 
asked why the defendants were proceeded against under 
Act XIII. 1857, when it was found that they had com¬ 
mitted no offence under Act X. 1871, the Customs official 
replied that he had acted in obedience to the orders of some 
Magistrate under whom he had once served, although 
his own opinion was that the Magistrate’s instructions 
were erroneous. 

I entirely concur in this opinion, and I think the 
action taken against opium cultivators under the two Acts 
combined is not only vexatious but illegal. The Excise 
Act by imposing a penalty on the possession of opium 
in excess of five tolahs, declares that the possession of 
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five tolahs or less is no offence. Opium cultivators are 
as much entitled to the benefit of this law as any other 
persons. In fact if it were not for the extreme simplicity 
and truthfulness of these men—they could not be con¬ 
victed under Section 19 Aot XIII. 1857, for beyond their 
own confessions there is no evidence to shew that the 
opium in their possession is a portion of the produce of 
their own fields. If these men were to assert that they 
had purchased the opium—it would be impossible to dis¬ 
prove the assertion, and the amount of opium being less 
than five tolahs—they could not be convicted of any 
offence. 

Act XIII. 1857 does not authorise a search of the 
houses of opium cultivators in view to the discovery of 
embezzled opium. If then a search be made under Act X. 
1871, the officers making the search must confine them¬ 
selves to the object for which they have been empowered to 
make a search, that is to the discovery of opium liable to 
confiscation under the Act (Section 43). Opium in quan¬ 
tities of less than five tolahs is not liable to confiscation 
under the Act—and consequently when the result of a 
search is the discovery of opium in quantities less than 
five tolahs, no further action should be taken whether 
the person whose house is searched be an opium culti¬ 
vator or not. 

Although then I cannot say that the search in these 
two cases was illegal, I am clearly of opinion that the pro¬ 
secution of the accused under Act XIII. 1857 was illegal, 
and I shall reverse the sentences and remit the fines. 

But in disposing of these two cases I deem it neces¬ 
sary to take the opportunity of drawing attention to the 
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provisions of Section 45 Act X. 1871. That Section 
declares that certain preliminaries are required before a 
search can be made. These are—1. That information be 
conveyed to an excise officer above the rank of a jemadar 
of peons.—2. That the information given shall be taken 
down in writing.—3. That the search be made between 
sunrise and sunset.—4. That the search be made m the 
presence of an officer of police not being under the grade 
of a Head Constable.—5. That the house, boat or place 
searched, be mentioned by the informer. 

To render a search under Act X. 1871 legal, all the 
above preliminaries must be observed, and it is the duty 
of Magistrates to see that they are observed. 

Before persons accused of an infraction of the Excise 
Act, the accusation being laid in consequence of a search 
having been made in, are put upon their defence, the Ma¬ 
gistrate before whom such persons are arraigned is bound 
to satisfy himself that the search was legal. He must 
insist on the original information being produced in his 
Court, and he must satisfy himself that each person whose 
house, boat or place was searched, was mentioned by name 
by the informer. He must also see that the other prelimi¬ 
naries detailed in Section 45 have been duly attended 
to. A strict attention to these^intructions'will be enforced. 

Order.— The sentences passed on all of the accused 
in these two cases are reversed and the fines if paid, will 
be refunded. 

CHARLES CURRIE, 

Offg. Judicial Commissioner, Oudh. 
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ATTACHMENT OF SALARY. 


BOOK CIRCULAR NO. XVIII OF 1872. 

Dated Lucknow, the 30th July 1S72'. 

The following ruling: of the Judi- 
cial Commissioner is circulated for 
general information. 

By order, 

JOHN S. HANNAGAN, 

Registrar Judl. Commrs. Court. 

All JUDICIAL OFFICERS in OUDH. 


Civil. 


"Present. 

CVtfTrlf 1 * Currie, Esquire, 
Off'#. Judl. Cojjimr. Olid? r. 


Minute in the case of Messrs. Murray & Co., Decree 
Holders. 


Versus. 


Mr. E. R. Hoff, Judgment debtor. 

Reference made by Judge Small Cause Court 
Lucknow, dated 13th July IS72, under Act XI of 1SG5. 


In reply to the question put in the referring order, I 
have to observe that there is no doubt in my opinion that 
a Civil Court under Section 237 Act VIII of 1859, cannot 
issue a general order directing that the pay of a judg¬ 
ment debtor shall be paid into the Court month by month, 
until further orders, but that the Court is or. application 
of the judgment creditor bound to issue a separate order 
for the attachment of the judgment debtor’s pay for each 
separate month. 


Digitized by CjOOQle 



( 2 ) 

With reference however to the reply above given to 
the latter portion of the Small Cause Court Judge’s question, 
I would observe that Section 237 Act VIII 1859, admits of 
the attachment of money which is or may become pay¬ 
able. In the Judgment of Her Majesty’s Privy Council 
in the case of Syud Tafuzzul Hosein Khan, versus Ruhgoo- 
nath Pershad and another, delivered 20th February 1871, 
it is stated that sums attachable in execution of decree 
must be not inchoate but existing and definite. Under 
this principle, salaries not actually due could not be attach¬ 
ed, but any portion of a salary due at the date of attachment 
whether that salary be payable monthly, quarterly, half- 
yearly or yearly, is liable to attachment. For a salary 
^though payable at certain periods is earned by each day’s 
labour and thus a salary becomes due daily, though it may 
not become payable for several days. 'There is nothing in 
•Section 237 Act VIII 1859, which prevents the issue of an 
order on say the 12th of a month for the attachment of a 
judgment debtoi’s salary due up to that date, although the 
salary will not become payable till the 1st of the succeeding 
month or some subsequent date. 

(Sd.) CHARLES CURRIE, 

Officiating Judicial Commissioner. 

Dated 29th July 1S72. 
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LIMITATION EOR THE REDEMPTION OP MORT¬ 
GAGED LAND. 


BOOK CIRCULAR NO. XIX. OF 1872. 

Court of the Judicial Commissioner of Oudh. 

Dated Lucknow, the 31s< July 1872. 

The following ruling of the Judicial Commissioner 
is circulated for general information. 

By order of Court, 

JOHN S. HANNAGAN, 

Registrar. 

To 

All JUDICIAL OFFICERS in OUDH. 


Minute in the case of Lalla Bdhadur Singh and 
Madhow Singh, defendants appellants. 

Versus 

Hindoo Singh, plaintiff, respondent. 


Claim to possession of 3 bighaa 19 biswahs of land. 


Cim. 


Present: 

Charles Currie, Esquire, 
OjJ’g, Judl, Commr. of Oudh . 


Reference made by Deputy Com¬ 
missioner of Undo under Section 18 
of Act XXXII of 1871. 


The question referred is what is, the present limita¬ 
tion for the redemption of mortgaged land ? 

The officer making the reference is of opinion that 
60 years is the limitation because Act XIII of 1866 has 
been repealed, and the Courts are again guided by Act 
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XIV of 1850 or Judicial Commissioner’s Circular No. 104 
of 1860, Sections 29 and 30 Act XXXII. of 1871, being 
applicable only to officers invested with special jurisdic¬ 
tion for settlement purposes. This argument would be 
irrefragable if either Act XIV of 1859, or Judicial Com¬ 
missioner’s Circular No. 104 of 1860, had the force of 
In the case of Burriar Singh, plaintiff, 
appellant, 

Kumdr Singh and 
defend- 


law in Oudh. 


Burriar Singh, plaintiff appellant. verSUS 

Versus 

— - Kumar Singh and Mat&dm, defendants, respondents, 

Claim to recover possession of 4 pie 10 kirauts share Matadin 
in mouzah Papiamow. * 

Appeal from the order of Deputy Commissioner ants. reSDOndpnf <4 
Lack now datod the 15th February, 1872. . ’ 1 » 

- , ^ this Court on 11th 

There can be no doubt that the Punjab Civil Code 
is not the correct guide to the law of limitation in Oudh; Jline last Filled, for 
for the rules prescribed by the Judicial Commissioner’s 

Circular No. 51 of 26th March 1859, under the orders reasons Stated at 
of Government of India, superseded the limitation rules -i . . . 

contained in the Punjab Civil Code. The rules of Octo- iengtll in its JUClg- 
ber 1859, however, prescribe a limitation of three , , . , 

months for suits on pre-emption. The question then moni, Copy Herewith 
arises, as to whether these rules have still the force of n .i 

law in Oudh. Circular No. 51 of 26th March 1859 was appended, that tilQ 
superseded by Circular No. 104 of 4th July 1860, and p • y. 

although the rules prescribed by Circular No. 104, of rOVinCO has been 
3860, never having received tho sanction of the Govern- ] A oriv 

ment of India, cannot be held to have the force of law, Aei & WlUlOUt any 
Hill it (.evident that^thal| portion of the Circular^ su b 8 tantiv0 law of 
supersedes Circular No. 51 of 18oJ, was in coniormity 

with the intentions of the Government of India, for the limitation, and that 
Government of India having approved of the introduc- , 

tion into the province of Act XIV 1859, approved by Courts must decide 
implication of the supercession of the rules then in force 

which were opposed to the provisions of Act XIV 1859. according to equity 
The position then is this; that tho Government of India, ° . 

having determined on the introduction into Oudh of Act andgOOdCOIlSCience. 
XIV of 1859, sanctioned tho supersession of the rules of ~ 

limitation at that time in force ; but, by neglecting to TlUS Court Went 
issue the notification required by Section 24 of Act XIV , , 

failed to give legal effect to that Act. The consequence on to Say, that 
is, that the province U left without any substantive law 
of limitation, and tho courts must therefijre decide ac¬ 
cording to equity and good conscience. Tho best guide 
that the Courts can adopt in forming their decisions on 
equity and good conscience is Act XIV of 1859, which i . 
the Government fully intended to introduce but which as aaOpo 
above stated owing to an oversight has never been .. . decisions on 

legally introduced. 

equity and good conscience, was Act XIV of 1859, which 
the Government fully intended to introduce. The Court 


the best guide that 
the Courts could 


in forming 
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was then dealing with an ordinary suit, not one for which 
a special period of limitation had been provided by the 
by the Legislature. In regard to suits, however, fall¬ 
ing within the scope of any special law of limitation, the 
Court is of opinion that the provisions of such special 
law should be accepted by the Courts as a guide to their 
decisions, even though the law itself may have ceased to 
be legally applicable to the Court giving the decision. 
Such then being my view of the law, I am of opinion that 
the term of limitation for the redemption of mortgages 
executed before the tliirteenth day of February 1844, is 
that prescribed by Sections 29 and 30 Act XXXII of 
1871; while mortgages executed subsequent to the above 
mentioned date fall within the provisions of Act XIV 
of 1859. 

(Sd.) CHARLES CURRIE, 

Officiating Judicial Commissioner. 

Dated 26th July 1872. 


ruaTsa at ths ocuu aovxjuiHiDi run. 
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’ Forfeiture by Hindu Widow, for uncbastity, of deceas¬ 
ed husband’s property- 


BOOK CIRCULAR NO. XXI. OF 1872. 

Court of the Judicial Commissioner of Oudii. 


Dated Luchioiv, the l&th August 1872. 

CiriiSiDE, The following ruling of the Judi- 

Present: cial Commissioner ia circulated for 

Charles Currie, Esqirire, , 

ojfg. judi. Commr. of Oudh. general information. 


To 

All Judl. Officers 


in 


Oudh. 


By order of Court, 
JOHN S. H ANN AG AN, 


Registrar. 

Minute in the case of Jham, Sheo Sing, and Sahib- 
deen Sing, Plaintiffs, special appellants. 

Versus : 


Mussammat Radha.—Defendant, special respondent. 

Claim 8 biswansees 12 kuchwansees Ilf anwansees 
in Mouzah Simree, and 1 biswa 13 biswansees 6 kuch¬ 
wansees 13j anwansees in Mouzah Sunkree, Parganah 
Asoha, Zillah Undo. 

Appeal from the order of Deputy Commissioner of 
Undo, dated the 12th April 1872. 
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The sole point for determination in this case is 
whether a Hindu widow forfeits her deceased husband’s 
property if proved unchaste. The fact of the woman’s 
uncliastity, in the present case, is undoubted, and both 
the lower Courts have concurrently found it proved. The 
evidence also shews that the woman is not merely in 
receipt of maintenance from her deceased husband’s 
brothers and nephews ; but that she is in actual posses¬ 
sion of her deceased husband’s share. The question is 
whether she has forfeited that share through unchastity. 
The Court of first instance, relying on the case Mussammat 
Doorgee, Appellant, versus Kashee Prashad and others, 
Respondents, Sudder Dewany Adaulut North Western 
Provinces, 18G2, held that the Defendant had forfeited 
the property. The Court of first Appeal referred to later 
decisions viz, Mussammat Deokee, Appellant, versus 
Sookhdeo, Respondent, High Court North-Western 
Provinces, 1870, and Sreemoti Ma- 
tanguri Debi, Plaintiff, t'ersus Sree¬ 
moti Joykali Debi, Defendant, Bengal Law Reports Yol. 
V., page 466, and held that a Hindu widow, in whom the 
property of her husband has once vested, does not forfeit 
such property by her uncliastity. In appeal to this Court 
reference is made to a decision of the Chief Court of the 
Punjab in the case of Ramdhun, versus Karun Kour, 
Punjab Record Vol. III., page 212, and to the Agra Sud¬ 
der Court’s decision in •the case of Bulloo, versus Ram- 
dutt, Sudder Dewany Adaulut, North-Western Pro¬ 
vinces 1861, vol. I, page 206. This last case refers to 
the transfer of ancestral property by a Hindi! widow 
who had previously been guilty of immoral conduct, and 
does not concern the present case. It will be convenient 


Ko. 4GG August 23rd 1870. 
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to discuss in the first place, the cases relied on by the 
Court of first Appeal, and it will he as well here to 
remark that that Court is correct in stating that 
the present case must be decided by the principles 
of the Benares School of law. In the case of Mus- 
sammat Deokee, Appellant, versus Sookhdeo, Respon¬ 
dent, before the High Court North-Western Provinces, 
the point for determination was, whether an estate which 
a mother has inherited from her son is not divested by 
reason of unchastity. In this case the High Court ex¬ 
pressed an opinion, in which this Court entirely concurs, 
that the right of the mother anil the right of the widow 
to inherit, rest on different grounds. The High Court 
moreover referring to the general rule of Hindu law, 
that when the descent of an estate has taken place before 
the cause of exclusion from caste has arisen, the estate 
is not diverted, adds that this rule would not, under 
Hindu law, apply to a wife who has become unchaste. 
In so far as the point raised in the present case is con¬ 
cerned, the High Court North-Western Provinces, ex¬ 
pressed no direct opinion, the point not being raised in 
the case before them; but the tenor of their remarks leads 
to the supposition that there are texts and cases which 
in their opinion might warrant the disinherison of widows 
on the ground of unchastity. The case quoted from the 
Bengal Law Reports was undoubtedly almost identical 
with the present. The" authorities on the point were 
laboriously and ably reviewed by Mr. Justice Markby, 
whose decision w r as subsequently upheld by Chief Justice 
Sir Barnes Peacock and Mr. Justice Macpherson ; Mr. 
Justice Markby’s conclusion was, that it is not the 
immoral act which in any case destroys the right, but 
the loss of caste or degradation which may follow there- 
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upon. Chief Justice Sir Barnes Peacock arid Mr. Justice 
Maepherson went further, and expressed their opinion 
that even loss of caste or degradation would not involve 
forfeiture. 

In opposition to the view here put forth we have 
the case decided by the Punjab Chief Court, in which the 
judgesheld that clause 19 of the Punjab Civil Code could 
not be construed as abolishing “ a canon of Hindu law so 
well established as that which requires chastity in* the 
Hindu widow.” In this case the forfeiture of property 
was enforced. From the North-Western Province 
case quoted by the Court of first instance, it is evident 
that the practice of the Agra Sudder Court was to 
enforce forfeiture for unchastity. In the report of this 
case the opinions of no less than three Pundits are quot¬ 
ed, who unanimously assert that a Hindu widow by 
her unchastity forfeits her late husband’s share, accord- 
insr to the doctrines of the Benares School of law, 
though there was a difference of opinion as to whether 
she forfeited her claim to maintenance. It thus appears 
that in the North-Western Provinces and the Punjab, 
where the Hindu law is administered in accordance with 
the doctrines of the Benares. School, a Hindu widow is 
held to forfeit her late husband’s property by reason of 
unchastity. It remains to be seen whether there is any 
good ground for adopting a different course in this pro¬ 
vince, where the Benares School also prevails. On refer¬ 
ring to the correspondence relating to native laws in Oudh 
at page 80 there occurs the following question and an¬ 
swer Q .—If a female be an adulteress will she be entitl¬ 

ed to streedhum, if not, then who will have the best right 
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to it ? A .—In such a case the woman must forfeit her 
streedhum as well as the property of her husband, which 
will descend then to the proper heirs. A similar answer 
in regard to streedhum is to be found at page 123. This 
evidence, slight and unsatisfactory as it undoubtedly is, 
still tends to shew that the custom of this Province is in 
accordance with that prevailing in the North-Western 
Provinces and the Punjab. The Vakeel for the Res¬ 
pondent stated, that some two or more cases involving 
the point now under discussion had been decided by the 
District and Divisional Courts, in which forfeiture was 
disallowed ; but he could not produce or name them, and 
moreover they would be useful only as guides to the 
customs prevalent in the country ; they could not be 
accepted as authoritative rulings on the law. There ap¬ 
pears to have been no oase directly involving the point 
decided in this Court, and it is for this reason that I 
have deemed it necessary to go so fully into it. 

I should be inclined to follow the precedents of the 
North-Western Provinces and Punjab, rather than that 
of Calcutta, under any circumstances ; but I am con¬ 
firmed in this inclination, for the following reasons:— 

The enforcement of forfeiture under the circum¬ 
stances described appears to me to be in consonance with 
the principles of Hindu law. There can be no doubt 
that, under Hindu law, a wife is declared to be half 
the body of her husband, and it is said “ of him whose 
wife is not deceased half the body survives. How should 
Day* Bhaga, Chapter & en another take his property while 
xi, Sec. i, a 2 . half kis person is alive ”? If this be 

the case, it appears to me that a wife or widow can con¬ 
tinue to hold her deceased husband’s property, but 
cannot be said to inherit her deceased husband’s pro- 
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perty. By the succession of the widow there is no 
fresh act of seisin, the existing half of the deceased 
husband continues the seisin. The wife, being part 
of her husband’s body, is seised of her husband’s 
property through her husband; and, when he dies, she, 
the remaining half, continues seised of the property. 
Thus it appears to me that the argument that a right 
once vested cannot be divested, falls to the ground. For 
it is admitted that a wife who has been unchaste before 
the death of her husband, and whose unchastity has not 
been expiated, cannot continue to hold her deceased 
husband’s property. The whole of the texts so carefully 
reviewed by Mr. Justice Markby, refer to this point rather 
than to the effects of unchastity subsequent to the death 
of a husband. If then a wife, being unchaste during her 
husband’s life, forfeits her title to succeed to, or to con¬ 
tinue to, hold her husband’s property, the reason must 
be that she is no longer a wife, no longer a part of her 
husband’s body, in fact civilly non-existent. So, also, 
when she continues to hold her husband’s property as the 
surviving half of her late husband’s body, she would so 
continue to hold until she became non-existent, actually 
by death, or civilly by unchastity. As then in the 
present case the Defendant has become non-existent 
civilly by unchastity, her late husband’s heirs are entitled 
to enter into possession of the property which the Defen¬ 
dant has up to the present time held. 

(Sd.) CHARLES CURRIE, 

Offg. Judicial Commissioner, Oudh. 

PRINTED AT IHJB OUDH GOYIBKVIM PRESS. 
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Sixty years continuous possession cures a defective title. 
BOOK CIRCULAR No. XXVI OF 1872. 


COURT OF THE JUDICIAL COMMISSIONER, 

Oudh. 

Bated Lucknow 2 6th September 1872. 

The following ruling of the Judicial Commissioner 
Civn, bid*. is circulated for general information. 

Present : 

Charles Carrie, Esquire, 

OfTg, Judl . Commissioner. 

Oudh. 

By order of Court, 

JOHN S. HANNAGAN, 
Registrar. 

To 

All JUDICIAL OFFICERS in OUDH. 

Minute in the case of Dewan Run Bijaee, Bahadur, 
defendent, appellant. 

Versus 

Madho Sing, plaintiff, respondent. 

Claim to possession of Sir land in Mouzah Rai Chund- 
pur. 

Appeal against the order‘of Commissioner of Rai 
Bareli, dated 15th January 1872. 

The plaintiff originally sued for sub-settlement on 
the ground that the village had been given to his ances¬ 
tors by the ancestor of defendant some 150 years ago, 
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and that he and his family had held undisturbed posses* 
sion ever since the date of the gift. This claim to sub¬ 
settlement was dismissed on the basis of a decision given 
by the Settlement Commissioner in the parallel case of 
Alawardeepur. The Settlement Commissioner’s decision 
was based on the fact that the claimants to sub-settlement 
failed to establish that a proprietary title had vested in 
them at any time. In special appeal, the Chief Commis¬ 
sioner, Sir Charles Wingfield ruled, that a title in itself 
—^defective originally might be made good by continuous 
possession for a term of years. The plaintiff failed to ask 
for a review of the judgment given in his case, and thus 
his claim to sub-settlement has lapsed. He now claims 
sir but his claim was disallowed by the Court of first in¬ 
stance on the ground of absence of proprietary title. The 
Court of first appeal reversed this decree, holding that 
under the Alawardeepur ruling, plaintiff’s proprietary 
title must be held to have been established. In special 
appeal the same grounds are taken, and it remains for 
the Court to determine whether an originally defective 
title can be cured by continuous possession for a term of 
years, and if so, what term of years can be accepted as 
curing a defective title, and lastly, whether plaintiff has 
fulfilled the conditions required. The Court considers 
the first point to have been definitively determined by 
the decision in the Alawardeepur case. As to the 
second point, the Court observes that Sir C. Wingfield in 
the Alawardeepur case did*not fix aDy term as that for 
which continuous possession must be proved in order to 
cure a defective title. In Regulation II. 1805, Section 
3 Clause 3, it is declared, that no original defect of title 
on the part of the possessor of the property claimed 
shall be cognizable after the lapse of sixty years. The 
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Court considers this the best guide available for a deter¬ 
mination of the term of years for which continuous pos¬ 
session must be proved in order to cure an original 
defect of title. In the present instance, possession of 
the land claimed is proved since 1208 Eusli, at least, 
which is more than sixty years from the date of institu¬ 
tion bfsmt: T therefore, decline to interfere with the 
Vorder of the Court of first appeal. 


CHARLES CURRIE, 
Offg. Judicial Commissioner. 

12th September , 1872. 


FBI9TED AT THE OUDH GOVEBHMBXT PRESS. 
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BOOK CIRCULAR NO. V OF 1873. 


To 

All JUDICIAL OFFICERS 

In Oudh. 

The following ruling of the Judicial Commis- 
Ciyil Sidb. sioner is circulated for general infor- 

■ Present, mation. 

Charles Cubbir} Esq., 

Offg. J4&1. Commissioner 
of Oudh. 

Court of the Judicial Com- \ By order of the Court, 

MISSIONER OF OuDH. f 

Lucknow, f JOHNS. HANNAGAN, 

The 7tli February 1873. ) Registrar. 

Minute in the case of Balmukand’s widow, Bisheshur 
Parsh&d, Jawdhir Lai, Raghbar Dydl and Sar- 
ju Parshdd. Defendants, special Appellants. 

Versus 

Agdh All Khan, Plaintiff, special Respondent. 

Claim Rs. 12,420, out of the estate left by Ishree 
Dass, deceased. 

Appeal from the order of .the Commissioner of the 
Lucknow division, dated 6th September 1872. 

Present 14th January 1873. 

For Appellants, Mr. Jackson, Pleader, 

Fida Hossein, Vakil. 

For Respondent, Mr. Forbes, Barrister- at-Law. 

This suit is brought to recover the alleged unsatisfi¬ 
ed portion of a decree obtained in November 1863, by 
the Plaintiff against one Jyedial, a deceased brother of the 
Defendants, on the allegation that the said judgment 
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debtor, Jyedial, was entitled to a share in the estate of his 
deceased father, Ishree Dass, and that such share has come 
iuto the possession of the Defendants. Ishree Dass the 
father of the present Defendants and of 'Jyedial died in 
July 1861, or more than two years prior to the date of 
Plaintiffs decree. Jyedial died in January 1867. The 
petition of plaint sets forth that the suit is laid to re¬ 
cover the sum of Rupees 12,240-3-0, out of the estate of 
Ishree Dass, on account of the one-seventh share in his 
father’s estate due to Jyedial, Plaintiffs Judgment debtor, 
for which the Defendants as parties in possession of the 
Said estate are liable. The right of action is said to be 
based on the title of the judgment debtor, and Plaintiffs 
right to sue is said to be derived from his decree of 20th 
November 1863. The judgment debtor is stated to have 
died without satisfying the decree, andhis property amount¬ 
ing to a one-seventh share in his father’s estate is said to 
be in the possession of the Defendants, his brothers. The 
plaint then goes on to recite how a certain sum was re¬ 
covered under the decree, and adds, that the present claim 
for the balance due is brought against the parties in posses¬ 
sion of the judgment debtor’s share, and the relief sought 
is that an investigation may be made, accounts explained, and 
the value of the judgment debtor’s share in Ishree Dass’s 
estate determined, and out of that share the Plaintiffs 
decree may be satisfied. The cause of action is said to have 
arisen in Lucknow, thfe judgment debtor’s title is stated to 
have accrued on 21st July 1861, the date of Ishree Dass’s 
death, and the cause of the present action is given as arising 
on 16th March 1867, the date of the Judicial Commissioner’s 
decision affirming the judgment debtor’s title to a seventh 
share in the estate of his father, Ishree Dass. Along with 
the plaint several documents were filed of which it is 
necessary to specify two only, viz., a schedule of the gross 
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assets of certain villages in the Sultanpur district, said to 
have been the property of the late Ishree Dass and 
abstracts of the rent-rolls of the said villages. In order 
to understand the nature of the defence set up, it is neces¬ 
sary to review the several steps taken by the Plaintiff to 
obtain satisfaction of his decree. The decree is dated 
20th November 18G3. On 14th July 1864 the decree was 
transferred for execution to the High Court at Calcutta, 
under Section 286, Civil Procedure Code. In March 1865 
Jyedial, the judgment debtor, was arrested by the Sheriff 
of Calcutta on the application of the present Plaintiff and 
while in confinement he applied for the benefit of the 
Insolvent Act, filing the schedules required by the Act. 
He obtained his discharge in December 1866,. and as 
previously stated, died in January 1867. Meanwhile 
viz., on 13th June 1865 on the application of the 
Plaintiff' the decree was transferred for execution to 
the district Court of Sultanpur, and on 13th July 1865, 
on the application of Plaintiff, the Civil Court at Lucknow 
issued an order of attachment against a certain sum 
of money realised by Bisheshur Pershdd, one of the 
present defendants, on a saltpetre contract as due to the 
estate of hisfather Ishree Dass. Bisheshur Pershdd having 
filed an objection, the attachment was withdrawn, and the 
Plaintiff instituted a regular suit to establish his judgment 
debtor’s title to the money attached, and it was in this suit 
that the Judicial Commissioner’s order was passed which 
Plaintiff now puts forward as* determining the date on 
which his present cause of action arose 1 It may here be 
noted in passing, that processes of execution under Plain¬ 
tiff’s decree were simultaneously under issue in two distinct 
Courts, viz., Calcutta and Lucknow, while the decree had 
further been transferred for purposes of execution to a 
third Court, viz., the District Court of Sultanpur 1 
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The defence set up was that as the Defendants resided 
and carried on business in different parts of the country 
the Civil Court at Lucknow had no jurisdiction to try the 
suit against them all, that the suit was barred by the law 
of limitation, that it was barred under Section 2, Act VIII. 
J 859, that it was barred under Section 7, Act VIII. 1859, 
that the judgment debtor’s discharge under the Insol¬ 
vency Act satisfied the decree, that the decree abated on 
the death of Jyedial in 1867 and that all processes issued 
since that date were invalid, no application having been 
made under Section 210 of the Civil Procedure Code. In 
addition to the above pleas the Defendants denied having 
come into the possession of any property belonging to 
Jyedial. 

Eleven issues were framed, nine of which refer to the 
pleas of law raised in bar of the suit, and the remaining 
two to what may be termed the real matter at issue between 
the parties, viz. whether Jyedial was entitled to a share 
in his father’s estate, and if so, the value of his share and 
whether any portion of such share had come into the pos¬ 
session of the Defendants. 

The Civil Judge of Lucknow dismissed the suit re¬ 
marking that the papers filed sufficiently proved that 
Jyedial secured the benefits of the Insolvent Act, and 
in the Schedule filed under the Act, included the Plain¬ 
tiffs decree and that this fact would operate as a bar 
to the present suit unless-the Plaintiff was in a position 
to prove'that the said Jyedial had fraudulently made 
away with property or had failed to disclose pro¬ 
perty belonging to him but in the possession of third 
parties of which there was no proof. The Civil Judge 
added, that if such property were recovered, it would rest 
in the Official Assignee according to the Act for the benefit 
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of all the creditors and a suit would lie against third par¬ 
ties wrongfully in possession at the instance of the Official 
Assignee and not of the Plaintiff. The Civil Judge was 
further of opinion that the suit was barred by Section 
7, Act VIII 1859, _ holding that the suit instituted by 
Plaintiff in 1865 was based on the same decree, and that 
it was for a portion of Jyedial’s share in his father’s estate, 
and that if Jyedial had instituted such a suit he would 
have been debarred by Section 7, Act VIII 1859, from 
instituting a separate suit for other portions of the same 
estate, and the same argument must be applied to Plaintiff 
who sues as the representative of Jyedial. It is how¬ 
ever to be observed, that the Civil Judge does not admit 
that Plaintiff does stand in the same position as Jyedial 
would have done. 

When the case came in appeal before the Commis¬ 
sioner Lucknow, that officer after detailing the processes 
issued for the execution of this decree in the District 
Court of Sultanpur, to which further reference may here¬ 
after be necessary, stated that the points for decision 
were (1) whether the claim is barred by Section 7, Act 
VIII 1859, (2) whether the property in suit is protected 
by the proceedings in the Calcutta Insolvent Court, and 
(3) whether the proceedings’ in the Sultanpur Civil 
Court were sufficient to keep alive the decree. On the 
first point the Commissioner held that in the suit in¬ 
stituted in 1865 the Plaintiff was proceeding as decree- 
holder against certain property which he had then 
discovered, and that this suit was no legal bar to his fol¬ 
lowing up his deeree against property subsequently 
discovered. On the second point the Commissioner is 
not as clear as usual in his reasoning. He states, that 
Plaintiff’s contention is, that Jyedial was entitled to a 
seventh share in his father’s property, and that he did 
not enter this property in his schedule, that Defendant 
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admits that if the'property was concealed it is not pro¬ 
tected but pleads that it did not exist. In regard to the 
Official Assignee, the Commissioner remarks that inti¬ 
mation might have been given to this officer, but he has 
not joined either in this suit, or the former one, and it is 
added that the Insolvent Act is not in force in Oudh. 
On the third point the Commissioner held that the pro¬ 
ceedings in the Sult&npur Court were sufficient to keep 
alive the decree. Having disposed of these preliminary- 
points in bar of the suit, the Commissioner proceeded 
to decide the case on its merits, and referring to certain 
remarks made by the Civil Judge as to the conduct of 
the Defendants in declining to produce certain accounts, 
and reviewing the arguments of Counsel on the subject, 
he expresses his concurrence in the opinion of the Civil 
Judge that the Defendants have deliberately evaded the 
process of the Court, and holds that they must take the 
consequences under Section 170, Act YU I 1859, and 
cannot claim any enquiry into the alleged debts of the 
judgment debtor to the estate. The Commissioner there¬ 
fore gave Plaintiff a decree in full of his claim. 

In appeal to this Court the objections urged were 
for the most part identical with those raised in the Court 
of first instance. Some were not pressed, but the opinion 
of this Court as the Chief Court of the Province was so¬ 
licited. In regard to the jurisdiction of the Civil Court 
of Lucknow in respect of suits in which there are more 
defendants than one, and at'the date of the institution of 
the suit all the Defendants do not reside with in the jurisdic¬ 
tion of the Court in which the suit is brought, reference 
was made to Section 4, Act XXIII 1861, and it was urged 
that the Civil Judge had not jurisdiction in the present 
case without an order from this Court. The section quoted 
says that under the cirjumstances above stated “the suit 
shall not be rejected by reason of all the Defendants not 


Digitized by CjOOQle 



( 7 ) 

residing within the jurisdiction of the Court in which 
the suit is brought but the District Court, if the suit 
is pending in any Court subordinate to such Court or 
the Sudder Court may order that the suit be heard in any 
Court subordinate to such Sudder or District Court and 
competent in respect of the value of the suit to try the 
same.” Now in the present instance the suit was brought 
in a District Court, for by Section 386, Act VIII 1859, 
the local jurisdiction of a principal Civil Court of original 
jurisdiction is to be deemed to be a District for the pur¬ 
pose of the Act, and the words “ District Court” are to 
mean such Court. Section 12, Act XXXII1871, declares 
that the Court of the Deputy Commissioner shall be 
deemed to be the principal Court of original jurisdiction 
in any District. The Court of the Civil Judge of 
Lucknow is declared to be the Court of a Deputy Com¬ 
missioner by Clause 3, Section 4, Act XXXII 1871. This 
suit then having been brought in a District Court an 
order of this Court Avas necessary to give the District 
Court jurisdiction. Had it been brought in a Court sub¬ 
ordinate to a District Court the order of the District 
Courts would have sufficed. The point however has 
not been pressed, and the case will be decided frg thft » gb 
the Civil Court LuckfewTiaJIuH jurisdiction. 

Another point not pressed was the effect of the 
judgment debtor Jyedial’s discharge under the Insolvent 
Act in Calcutta. On this p'oint the Court will only 
remark that had the correct procedure, to be hereafter 
explained, been followed by the Plaintiff, and an appli¬ 
cation been made to the Calcutta High Court for the 
retransfer of Plaintiff’s decree for purposes of execution 
to the Civil Court of Lucknow, it is probable that the 
High Court before granting the certificate contemplated 
by Section 285, Act VIII 1859, would have determined 
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whether the judgment debtor’s discharge under the 
Insolvent Act affected Plaintiff’s title to proceed further 
to obtain satisfaction of his decree. At any rate such 
certificate if granted would have been sufficient proof that 
the satisfaction of the decree had not been obtained within 
the jurisdiction of the High Court. With reference to the 
Commissioner’s remark that intimation might have been 
given to the Official Assignee, it appears to this Court 
that the question is not what might have been done, but 
what was done. Asa fact there is no proof that intimation 
was given to the Official Assignee, or permission obtained 
from that officer for the institution of this suit. 

It will be convenient to discuss the pleas in bar of this 
suit raised under Sections 2 and 7, Act VIII 1859, together. 
The Defendant’s contention is that in the suit instituted 
by the Plaintiff in 1865 against Bisheshur Pershad and 
Jowaher Lall, two of the present Defendants, the cause of 
action was the same, viz., the satisfaction of the decree held 
by Plaintiff against Jyedial, by enforcing the judgment- 
debtor’s title to a share of his deceased father’s estate, 
and that when the Plaintiff proceeded to enforce his judg¬ 
ment debtor’s title to a portion of that estate he was bound 
to proceed to enforce the title to the whole of such estate, 
or to take the consequences of his failure to do so. The 
Court cannot accept this plea. In the former suit the 
Plaintiff was seeking to establish the title of his judgment 
debtor in a certain specific item of property which he had 
been able to trace into the possession of two of the said 
judgment debtor’s brothers, and which he, during the life¬ 
time of his judgment debtor had caused to be attached in 
satisfaction of his decree. Had the present suit been of 
the same nature, and the circumstances similar, the Court 
would hold the Plaintiff at liberty to establish his judg¬ 
ment debtor’s title to certain specified property which the 
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Plaintiff might subsequently have been able to trace into 
the possession of third parties. But the relief sought in 
the former case and in the present are totally different 
This suit as laid is not a suit to establish the Plaintiff’s 
judgment debtor’s title to certain definite property previ¬ 
ously attached, but is preferred on the assumption that the 
Plaintiff by virtue of his decree occupies the position of his 
judgment debtor, and is therefore entitled to establish his 
claim to a certain share of the estate left by his judgment 
debtor’s father. The Court overrules the pleas in bar 
raised under Sections 2 and 7 Act VIII 1859. 

It is unnecessary to discuss the plea that the suit is 
barred by Section 20, Act XIV of 1859, for the Court, 
for reasons which will presently be detailed, holds that 
this suit cannot be viewed in the light of a proceeding in 
execution of a decree, and Section 20, Act XIV of 1859, 
applies only to processes of execution to enforce a judg¬ 
ment or decree. 

Before proceeding to state the reasons which have 
satisfied the Court that the Plaintiff’s suit must be dis¬ 
missed, it appears necessary to discuss the objections 
raised by the Defendants against that portion of the judg¬ 
ment of the Court of first appeal which sets forth the 
grounds on which Plaintiff’s suit was decreed by that 
Court. The Commissioner quotes certain remarks made 
by the Civil Judge to the effect that the Defendents had 
contumaciously withheld the’ account books they were re¬ 
quired to produce, and concurring in the opinion that 
Defendants had deliberately evaded the process of the 
Courts, held that they must take the consequences under 
Section 170, Act VIII of 1859. Before this Court the 
Defendants’ Pleader urged (1) that the judgments passed 
in the suit filed by the present Plantiff against Bisheshur 
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Pershdd, and Jowahir Lall should not have been read as 
evidence against the whole of the Defendants in the pre¬ 
sent suit, and (2) that Defendants had not been guilty 
of any contumacy or contempt of Court inasmuch aa 
they had never been called on to produce certain definite 
account books, and that the only books they had been 
called on to produce were books affecting solely their pri¬ 
vate concerns, whereas the books which would have shown 
Ishree Dass’ accounts were offered but not accepted. The 
Court is decidedly of opinion that the strictures passed 
on Bisheshur Pershdd in regard to his conduct in the suit 
instituted against him in 1865 as set forth in the judg¬ 
ments of the Civil Judge and Judicial Commissioner 
should not have been read as evidence prejudicial to the 
Defendants in this suit. The Court was then determining 
whether a certain specified sum had been realised on a 
specified account (a saltpetre contract,) on behalf of Ishree 
Dass* estate, and if so, whether Jyedial, Plaintiff’s judg¬ 
ment debtor was entitled to a share of such sum. The 
general conduct of the several members of the family in 
the realisation of their father’s estate was not before the 
Court at all, and the remarks made seem scarcely perti¬ 
nent, considering that at the time the suit was instituted 
Ishree Dass had been dead five years, and there was every 
probability that his estate had been fully realised and dis¬ 
tributed. 

The second point involves a careful examination of 
the procedure followed by the Court of first instance, for 
if the Court’s orders were not in strict accordance with 
the rules laid down for its guidance, the Defendants cannot 
be prejudiced by a disregard of such orders. It may be 
as well here to observe that as Sections 372 to 375 of 
Act VIII of 1859, being the sections relating to special 
appeals have been repealed in so far as this provinoe is 
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concerned by Act XXXII 1871, this Court in dispos¬ 
ing of appeals from the Lower Appellate Courts is not 
bound by the findings of those Courts on questions of fact, 
but is at liberty to review those findings and to pass such 
orders in the case as it may deem proper. Appeals to this 
Court are under Section 17, Act XXXII of 1871, second 
appeals not special appeals. The Court of first appeal 
concurring with the Court of first instance has found the 
Defendants amenable to the consequences imposed by 
Section 170, Civil Procedure Code. That Section in so 
far as it applies in the present case is to the effect that 
any party to a suit who shall be ordered to produce a 
document, shall without lawful excuse fail to comply with 
such order or being present in Court shall without lawful 
excuse refuse to produce any document in his custody or 
possession named in such summons as aforesaid upon being 
required by the Court to do so the Court may proceed as 
set forth. It is clear that the document to be produced 
must be named in the summons or notice to produce 
served on the party to the suit. The question then is 
were the Defendants called upon to produce certain speci¬ 
fied documents, and did they refuse to produce such docu¬ 
ments ? The suit was instituted in May 1871, but at the 
time of presenting the plaint, the Plaintiff did not deliver 
to the Court a description of any document in the possession 
of the Defendants in order that they might be required 
to produce the same (Section 40). The first action taken 
in regard to documents was. taken on 18th July 1871 
by the Defendants, who applied for permission to inspect 
certain account books filed in connection with a case in 
which they were Plaintiffs, and Dharramchand and 
others were Defendants. The connection of these books 
with the present suit was not at that time apparent, and 
it is not clear why the Defendants’ application is filed with 
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the record of this case. On 26th July 1871, the Plain¬ 
tiff filed a petition objecting to the Defendant’s inspecting 
these account books, except in his presence, and an order 
was passed not by the Civil Judge, but by the Munsarim, 
directing the Defendants to inspect the books in the pre¬ 
sence of the Plaintiff. It appears that subsequently the 
Defendants managed to remove these books. This acti on 
of the Defendants is imputed against them as contumacy 
and contempt of Court, for the Commissioner writes in 
his judgment:—“ There are certain accounts which are re¬ 
quired, and these are in possession of the Defendants; 
they were taken by them from the Court after the deci¬ 
sion of the case Dharramchand and others in which the 
Defendants were Plaintiffs, and secured a decree as heirs 
of Ishree Dass.” There is nothing on the record to 
show that the Plaintiff had ever asked for the production of 
these account books at the time the order of 26th July 
1871 was passed, or at the time they were removed from 
the Court. Moreover, the order of 26th July 1871 being 
passed by the Munsarim, was irregular and invalid. 

It was not till 26th July 1871, that application 
was made on behalf of the Plaintiff for the examination of 
Bisheshur Parshdd and B&lmokund, coupled with a request 
that they might be directed, to produce such accounts of 
the estate of Ishree Ddss, deceased, as might be with 
them. On this application the Civil Judge passed an or¬ 
der—“ fix a day in August and summon parties to show 
cause.” Whether cause was shown, does not appear from 
the record, but no further action in regard to the produc¬ 
tion of documents was taken by the Plaintiff till 13th 
January 1872, when application was made for the ap¬ 
pointment of a Commissioner, under Section 181, Civil 
Procedure Code, to examine the books of the firms of 
Ishree Dass, deceased, and on the 5th February 1872, 
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one Ganesh Parshdd Chowbev, was appointed Commis¬ 
sioner. On 10th February 1872, the Defendants pointed 
out that although the case had been long pending, the 
Plaintiff had only lately applied for a commission to 
examine Ishree Ddss’ books, although he had not as yet 
summoned any one to produce such books, that the Plaintiff 
had not stated whether he wished to examine the books 
of Ishree Ddss, in respect of the firm at Jugdeespur, Has- 
sanpur, or any other place, and that the Commissioner ap¬ 
pointed was ignorant of Hindi, the character in which the 
books were kept. On 16th February 1872, the following 
order was passed :—“The books in the possession of Bi- 
sheshur Parshdd are required, and Bisheshur Parshad is 
required to produce them before the Commissioner.” On 
22nd February 1872, Bisheshur Parshdd filed an applica¬ 
tion, setting forth that the order appointing a Commis¬ 
sioner had been passed ex partS, that he had no ledger 
(bahi-khata), of Ishree Ddss’ m his possession, and that 
no application had been made or order passed for the pro¬ 
duction of his, Bisheshur Parshdd’s own books. On this 
the Civil Judge passed the following order :—“ I refuse 
to interfere in the matter.” On 11th March 1872, Bi¬ 
sheshur Parshdd again applied to the Court, stating that 
the point at issue was the amount of money due to Jye- 
dial, on account of his share in Ishree Ddss’ estate, that 
the inspection of his private books had nothing to do with 
this issue, and he therefore prayed, that Ishree Ddss’ ac¬ 
count might be inspected. This application appears not 
to have been laid before the Civil Judge, for the only or¬ 
der on it is under the Munsarim’s signature, and is to the 
effect that if the Commissioner’s conduct is impugned, the 
application can be put forward. On 18th April 1872, the 
Plaintiff asked that the books of the several firms with 
which Ishree Ddss was connected, at Jugdeespur, Hassan- 
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pur, Gwalior, Mahdrajganj, Lucknow, Benares and Rdi 
Bareli, from 21st July 1861 up to 1872, should be pro¬ 
duced in such manner as the Court might deem itself 
competent to compel such production. The Plaintiff 
sets forth that he has ascertained the existence of 
these firms from the depositions of Bisheshur Parsh&d, 
and alleges that though carried on in the names of 
the several sons of Ishree Ddss, they were really the 
property of Ishree Ddss for whom the sons were acting 
as Agents! On this the following order appears “ Order 
passed on the proceedings to produce the accounts at once”I 
On the same day viz. 18th April 1872, Bisheshur Pershad 
filed another application pointing out that the Plaintiff 
had failed to call any witness in support of his case and 
had failed to specify the books he wished to see. On this 
an order was passed :—“ Application rejected, the accounts 
required must be produced”! On 30th April 1872 Bish¬ 
eshur Pershdd once again applied setting forth that he 
knew nothing of the books asked for, that he had nothing 
whatever to say to the books of the firms at Gwalior, 
Benares, and other places, nor had he any books which 
would exhibit the amount due on Jyedial’s seventh share 
of Ishree Ddss’ estate. On this the following order ap¬ 
pears :—“File with the proceedings” ! On 7th May 1872 
Balmokand’s widow filed* an application to the same 
purport with the same effect. On 15th May 1872 Plain¬ 
tiff complained that the books had not been produced and 
that they had been taken Jay Bisheshur Pershad in the 
case of Dhurrum Chund and others. On this the Mun- 
sarim directs another notice to produce to issue against 
the Defendant Bisheshur Pershad. The Court having 
passed in review all the applications filed in regard to the 
production of documents is now in a position to express 
an opinion as to whether the Defendants have been guilty 
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of contumacious refusal to produoe the accounts they were 
required to produce or not. The first application made by 
the Plaintiff is dated 26th July 1871, and in that applies^ 
tion no more detailed specification of the books required is 
given than'the extremely vague description “ such accounts 
of the estate of Ishree Dftss, deceased, as may be with 
Balmokand and Bisheshur Pershad.” The suit was filed 
on 3rd May 1871. The English record shews that it was 
called on for hearing on 13th, 21st and 26th July 1871, 
and that on the last date the issues were fixed. Now 
Section 107 Civil Procedure Code directs that whenever 
any of the parties to a suit is desirous that any document 
which he believes to be in the possession or power of 
another of the parties thereto should be produced at any 
hearing of the suit, he shall at the earliest opportunity 
deliver to the Court two notices in writing to the party 
in whose possession he believes the document to be, call¬ 
ing on him to produce the same. Seeing that this case 
was instituted on 3rd May 1871, that it was before 
the Court on the 13th, 21st and 26th July 1871, the 
action taken by the Plaintiff on the last of these dates, 
can scarcely be deemed to have been taken at the earliest 
opportunity. Not only so but on this very day the Plain¬ 
tiff was petitioning the Court not to allow the Defendants 
to inspect certain account books filed in the Court in 
connection with another case, and yet in his application to 
the Court requesting that the depositions of Balmokand 
and Bisheshur Pershad might be taken, and that they 
might be directed to produce such accounts of the estate 
of Ishree Ddss deceased, as they might have, ho makes 
no mention of the account books filed in the Court nor 
does he ask the Court to retain these books in his behalf. 
The Court cannot accept the orders of the Lucknow Civil 
Court dated 5th February 1872, 16th February 1872, 
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22nd April 1872, or 15th May 1872, as sufficiently dis¬ 
tinct orders in regard to the account books required to ren¬ 
der Defendants liable for the consequences of a contuma¬ 
cious refusal to produce documents ordered to be produced. 
The Defendants appear to have done every thing in their 
power to point out the irregularity of the Plaintiffs’ pro¬ 
ceedings with no better effect than to be accused of con¬ 
tempt of Court. Had the Court deemed it necessary to 
enter into the merits of this case it would certainly have 
remanded it for proper investigation. 

But the Court has no hesitation in declaring that 
Plaintiff’s suit must be dismissed. The fact is Plaintiff is 
endeavoring to obtain satisfaction of a decree in an irregu¬ 
lar manner. The Counsel for the Plaintiff fully realising 
the hopelessness of Plaintiff’s claim as laid in the Court 
of first instance, urged upon the Court that Plain tift’s suit 
should either be accepted as a proceeding in execution of 
a decree, or as a suit to establish his right to proceed 
against certain property of his judgment debtor collusively 
and fraudulently held by the Defendants. In support of 
the first view of the case it was urged that Plaintiff 
having established a right under his decree was at liberty 
to have recourse to a regular suit to enforce that right 
in preference to resorting to summary procedure. The court 
cannot accept this contention. Whatever right Plaintiff 
possessed under his decree was against Jyedial. That right 
abated on Jyedial’s death,* and if the Plaintiff wished to en¬ 
force the right against Jyedial’s representatives he was 
bound to proceed in the manner prescribed by Section 210, 
Civil Procedure Code. If every decree-holder could proceed ' 
by regular suit to enforce his decree, all the provisions in 
the Civil Procedure Code in regard to executions of decrees, 
would be of no avail. But it is evident to the Court that 
where the Legislature has prescribed a particular mode of 
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j enforcing a right created by a decree, the possessor of that 
, right is bound to follow the procedure prescribed, and no . 

1 other. But even if the Court could admit this suit to be a 
! proceeding in execution of a decree, there can r be no doubt 
^that the Civil Court of Lucknow has no jurisdiction in the 
matter, for the decree is not pending for purposes of execu¬ 
tion in that Court. When the decree was transferred at j 
the request of Plaintiff to the Calcutta High Court for ' 
the purpose of execution, it ceased to be jpending for such 1 
purpose in the Court from which it issued, and that Court : 
had no jurisdiction in regard to the decree for purposes j 
of execution until it was re-transfeired to its jurisdiction 1 
by due course of law. In a case reported in W. R. Vol. X. 

F. B. Rulings page 46, the High Court, Calcutta, held that 
as long as a decree remains in a Court to which it has 
been sent for execution, that Court may deal with it, and 
any application for execution of it as if it was a judgment 
(? decree) of that Court. Mr. Justice Mitter in his remarks 
referring the case to the Full Bench observed that the law 
does not contain any express provisions as to how and 
when the execution records are to be re-transmitted to the 
Court by which the decree was passed. It appears to 
this Court perfectly clear that the jurisdiction of a Court 
to which a decree has been sent for execution can be de¬ 
termined only by the transfer of the decree for purposes 
of execution either to the Court from which the decree 
issued, or to such other Court as the decree-holder may 
name, and that such transfer can take place only on the ap¬ 
plication of the decree-holder, and under the rules regard¬ 
ing transfers of decrees in force in the Court to which the 
decree has been sent. The present case illustrates the in¬ 
convenience that must arise from any other interpretation 
of the law. For in this instance the Civil Court of Lucknow 
first of all transferred the decree for execution to the High 
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Court at Calcutta, then, transferred it for execution to th® 
District Court at Sult&npur, and lastly issued process of 
execution itself, and processes of execution were under issue 
in two out of the three Courts at one and the same time. 
To strengthen the view of the law taken by this Court it 
may be observed that under Section 284 Civil Procedure 
Code, a decree can be transferred from one Court to an¬ 
other only on the ground that it cannot be executed within 
the jurisdiction of the Court, whose duty it is to execute 
it. The Plaintiff then by causing this dercee to be trans¬ 
ferred to the High Court at Calcutta, must be held to have 
admitted that it could not be executed in Lucknow, and 
seeing that at the time of the transfer, Ishree Dass had 
been dead three years, he must have been aware that there 
was but little hope of his recovering any thing from Ishree 
Dass’ estate on account of Jyedial’s share. Be this as it 
may, the decree was transferred to the Calcutta High 
Court in July 1864, for the purpose of being executed and 
has never been re-transferred, and consequently all the 
action taken by the Lucknow Civil Court in the execution 
of this decree since July 1864, is in the opinion of this 
Court absolutely null and void for want of jurisdiction. 

With regard to the second position taken by the Plain¬ 
tiff’s Counsel, it was urged that to prove that Ishree Dass 
died possessed of a considerable estate, and that Defendants 
are in possession of that estate would be sufficient prim& faciS 
proof of Plaintiff’s claim to. shift the onusprobandi on to the 
Defendants. It was further contended that the firms carried 
on in the names of the several Defendants in different 
parts of the country really belonged to Ishree Dass, that 
proof had been tendered of the receipt by Defendants of 
some Us. 97,000 on account of Ishree Dass’ estate, that 
by taking this money Defendants had become trustees 
on behalf of Jyedial, and were collusively and fraudulently 
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keeping bis share, and that consequently Plaintiff was enti¬ 
tled to make the defendants liable for the unsatisfied portion 
of his decree. It was also urged that the books asked for 
were required to prove the amount of certain mortgages re¬ 
leased, and interest received by the Defendants. Admitting 
that the Defendants might be made liable for sums received 
by them to which their deceased brother Jyedial may have 
been entitled to a share, the questions remain (1) whether 
the Plaintiff in instituting this suit has adopted the correct 
course to enforce the Defendant’s liability, and (2) whether 
he has adduced sufficient evidence in support of his own case 
to shift the burden of rebutting it on to Defendants. The 
decision of the Court must be against Plaintiff on both 
points. It is unnecessary for the Court to repeat what it 
has already said as to the absence of all proof that the 
Defendants are the legal representatives of the deceased 
Jyedial, and the Court cannot admit that the possession of 
a decree entitles the decree-holder to proceed by regular 
suit against any and every person whom he may be 
pleased to assert has come into the possession of some in¬ 
definite and unspecified property, to a share of which his 
judgment debtor might have put in a claim. On the 
second point the Court observes that the Plaintiff has 
failed to adduce one scrap of evidence of any sort or kind 
in support of his claim. The documents filed with the 
plaint viz. a schedule of the gross assets of certain villages 
in the Sult&npur District, and the abstracts of rent-rolls 
are worthless unless proved correct and shewn to be true 
statements of the assets of villages belonging to Ishree 
Dass. The Plaintiff has adduced no evidence whatever 
to shew what estate Ishree Dass had at the time of his 
death, he has contented himself with endeavoring to ob¬ 
tain the information which he should have obtained in¬ 
dependently by putting the Defendants into the witness 
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box. The Court observes that the Civil Judge appears to 
have issued commissions for the examination of the parties 
to the suit as though they were ordinary witnesses, and 
without enforcing the provisions of sections 162 to 165, 
Civil Procedure Code. The Court is of opinion that no 
party to a suit should be examined as a witness either by 
forced attendance in the court, or by the issue of a com¬ 
mission, unless the opposite party shew to the satisfaction 
of the court, sufficient grounds in support of such a pro¬ 
cedure. The Court has already reviewed the action 
taken by the Plaintiff with a view to enforce the produc¬ 
tion of certain documents. If it be true, as urged in this 
court, that these documents were required to prove the 
amount of mortgages released &c., it is to be regretted that 
the necessary details were not specified in the several ap¬ 
plications filed by the Plaintiff. 

The Court declines to accept either view of Plaintiff’s 
case submitted to its consideration by Plaintiff’s counsel. 
The Court must keep the Plaintiff to his suit as laid, for 
though section 139, Civil Procedure Code, empowers a 
court to frame issues from the allegations of fact which it 
collects from the oral examination of the parties or their 
pleaders, notwithstanding any difference between such alle¬ 
gations of fact, and the allegations of fact contained in the 
written statements tendered by the parties, there is nothing 
in that or any other section of the Code which 
authorises a court to substitute a relief, which the court 
thinks appropriate for the relief sought by the Plaintiff. 
The relief sought by the Plaintiff is in point of fact the 
determination of the value of Jyedial’s share in his deceased 
father’s estate, and the satisfaction of Plaintiff’s decree out 
of such share. This relief the Plaintiff is not in a position 
to ask. The decree held by him against Jyedial does 
not place him for all intents and purposes in the po- 
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sition which Jyedyal would have held and does not entitle 
him to sue vice Jyedyal for the determination of the value 
of Jyedyal’s share in his father’s estate. That the Plain¬ 
tiff is well aware of this is shewn by the fact of his hav¬ 
ing applied in the District Court at Stiltanpur for the 
attachment and sale of Jyedyal’s rights and interests in 
the estate of Ishree Dass. If Plaintiff was in a position 
to enforce his claim to Jyedyal’s share in Ishree Dass’ 
estate why did he ask for it to be attached and sold. ? 
The relief sought by Plaintiff is defective in a second 
point, viz. that there is no legal proof that his decree has 
not been ^satisfied in Calcutta. 

It has thus been shewn that Plaintiff has assumed to 
himself a position under a decree in his favor, which 
that decree does not entitle him to assume; that while he 
has failed to produce any evidence whatever in support 
of his claim, he has endeavored to throw' the onus of re¬ 
butting his claim entirely on the Defendants ; that while 
refraining from specifying the documents he wished the 
Defendants to produce, he has harassed the Defendants 
with efforts to force them to produce books which he 
knew he had no right to call on them to produce, and has 
then stigmatised them as contumacious and liable to the 

o * 

consequences entailed on deliberate contempt of Court; 
and alleging that his decree still remains unsatisfied, he has 
failed to produce the certificate required by law to shew 
that satisfaction of the decree was not obtained within the 
jurisdiction of the Court to w’hich he had it transferred for 
the purpose of execution ; the Court therefore lias no course 
left but to dismiss Plaintiff ’s suit with costs of all Courts. 

Order. 

Appeal accepted, the order of the Commissioner of 
Lucknow dated 6th September 1872 is reversed, and tho 
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Plaintiff’s suit is dismissed with costs of all Courts, bear¬ 
ing interest at G per cent, per annum from date of decree 
to date of realization. 

(Sd.) CHARLES CURRIE, 

Offg. Judicial Commissioner, Oudh. 
Dated 20 th January 1873. 


rjtIM£B AT THE GUCII GOYEBKMEST TEES*. 


Digitized by Google 



Civil Court has no jurisdiction in a suit to determine the rent 
payable by a tenant not having a right of occupancy. 


BOOK CIRCULAR No. XII, OF 1873. 


TO 


All JUDICIAL OFFICERS, 

In Oudh. 

The following ruling of the .Judicial Commissioner 
Civil 8n>a dated 11th March 1873, is circulated 

Present i f or general information. 

Ohas. Cubbib, Efl QB. ° 

Judl t Commr ., Oudh . 


Court or the Judicial 
Commissioner op Oudh : 
Lucknow, 

The 24 th March 1873. 


1 By order of the Court, 

r JOHN S. HANNAGAN, 

/ . Registrar• 


Minute in the case of Durga Prashdd, Plaintiff, special 

Appellant. 

Versus : 

* 

Mahomed Khdn, Defendant, special Respondent. 

Claim to have rent fixed on 24 bigahs, 11 biswds of 
land situate in mouzah Madhowpur, tahsil Malliabad, Zillah 
Lucknow. 

Appeal from the order of Deputy Commissioner of 
Lucknow dated the 23rd September 1872. 
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Present, IItii March 1873. 

For Appellant, Pundit Sheonarain Vakil. 

For Respondent, Respondent in Person.* 

The defendant is in possession of certain plots of land 
occupied by groves. He has brought this land under cul¬ 
tivation, and the plaintiff the landlord sues in the Civil 
Court to have the rate of rent payable by defendant 
determined. The Court of first instance found that defend¬ 
ant was liable to pay rent and fixed the rent at one rupee 
per bfgah. The Court of first appeal dismissed plaintiffs 
suit holding that the Civil Court had no jurisdiction to 
determine the rent of land when such land falls under the 
definition of land given in the Oudli Rent Act. In appeal 
to this Court, it is urged that under Section 1, Act VIII. 
1859, the Civil Courts are empowered to take cognizance 
of all suits of a Civil nature with the exception of suits of 
which their cognizance is barred by any Act of Parliament 
or other legislative enactment, and that suits to determine 
the rent payable by tenants are not included amongst the 
classes of suits cognizable by the Rent Courts, as given in 
Section 83, Oudh Rent Act, and that consequently the 
jurisdiction of the Civil Courts in respect of such suits is 
not removed. The jurisdiption of the Civil Courts in Oudh 
rests on Section 11, Act XXXII. 1871, and not on Sec¬ 
tion 1, Act VIII. 1859. The argument above set forth 
however is as applicable to the one Act as to the other. It 
is true that Section 83, Oudh Rent Act, invests the Courts 
of Revenue in Oudh, that is the Rent Courts, with juris¬ 
diction over the description of suits specified in that Sec- _ 
tion, and that the determination of the rents payable by 
tenants is not among the description of suits so specified. 
The reason however is clear. Under the Rent Act there are 
three classes of persons who are liable to pay rent. Viz., 
under proprietors, tenants with rights of occupancy, and 
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' tenants-at-will. In regard to the last class, there is a 
specific provision in Section 35 to the effect that the Court 
shall in no case enquire into the propriety of the rate of 
rent payable by such tenant, and again Section 9 sets forth 
that tenants not having a right of occupancy are entitled 
to leases only on such terms as may be agreed on between 
them and the landlord. These Sections appear to the 
Court as clearly intended to debar all interference on the 
part of the Courts in regard to the determination of the 
rents payable by tenants not having a right of occu¬ 
pancy. To admit the jurisdiction of the Civil Courts in 
a matter from which the jurisdiction of the Rent Courts 
has been expressly excluded by the Legislature, notwith¬ 
standing that the said matter is one eminently falling 
■within the general scope of the Rent Act, being a matter 
relating to rent, would in the opinion of the Court be 
tantamount to setting aside an express provision of the 
law, an act which the Court declines to countenance. 
Neither does it appear to the Court that there is any ne¬ 
cessity for the interference of the Civil Courts in the 
manner proposed. The liability of a tenant not having 
a right of occupancy to pay rent being admitted or sus¬ 
ceptible of proof, the landlord has sufficient power under 
the Rent Act to enforce that.liability. ' A suit for eject¬ 
ment on the ground of a breach of the condition of the 
tenure might lie under column 4 Section 83 of the Rent 
Act. Be this as it may, the Court is clearly of opinion that 
the aid of the Civil Courts cannot be invoked to determine 
the rents payable by tenants not having a right of occu¬ 
pancy. The Court therefore declines to interfere, but will 
not award costs. 
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Champerty. 


BOOK CIRCULAR NO. XIII OF 1873. 


To 


All JUDICIAL OFFICERS 

In Oudh. 


Civil 8id*. 
Present : 

Charles Cubbib, Esqb., 


The following ruling of the Judicial 
Commissioner is circulated for general 


Offs.Judl CommU . io^er information. 


Court of the Judicial Com- "j By order of the Court, 
missioner OF Oudh, { JOHN S. HANNAGAN, 

The 25 ThMaTch 1873. ) Registrar . 


Minute dated 12th March 1873, in the case of Roshan 
Zarnan Khan, Defendant special Appellant. 

Versus. 

R&jah Farzand All Khdn, Plaintiff, special Respondent. 

Claim to 10 annas share in 1,100 kdchd bighds 
17 biswans, situate in Oosmanpur, Parganah Sedhour, 
Tahsil Haidargarh, Zillah Bdra Banki. 

Appeal from the order of Deputy Commissioner of 
Bdra Banki, dated the 6th October 1872. 

Present 11th March 1873. 

For Appellant, Mr. Forbes, Barrister, 

Meer Wajid Ali, Vakil. 

For Respondent, Mr. Thomas and Mr. Colvin, Barristers. 
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The Defendant Appellant was in possession of an 
estate named Oosmanpur. His title to the estate was 
assailed by certain parties, and a decree was given against 
him by this Court on 28th June 1870. Defendant was 
desirous of preferring an appeal against this decree to Her 
Majesty’s Privy Council, but found himself unable to do 
so for want of sufficient funds. Under these circumstances, 
he entered into the agreement with the Plaintiff which 
forms the basis of the present suit. Under this agreement, 
Plaintiff was to advance monies not exceeding a certain 
stipulated sum for the purpose of prosecuting the appeal 
to the Privy Council, and in the event of Defendants 
obtaining a decree Plaintiff was to have a ten anna share 
in the estate, which was valued for the purposes of the 
suit against Defendant at Rs. 85,855. It is unnecessary 
to detail the whole of the remaining conditions of the 
agreement. Subsequently Defendant entered Court had 
into a compromise with the parties in whose favor this 
passed a decree, whereby he consented to take 1,100 
beegahs of land, and to forego his intention of appealing 
to the Privy Council. The present suit is brought by 
the Plaintiff to enforce his title to a ten anna share of those 
1,100 beegahs under the agreement above described. The 
Court of first instance dismissed the suit, holding that the 
Plaintiff was not entitled to recover a portion of the land 
which Defendant had obtained by a compromise, and not 
by a decree of Court. The Court of first appeal reversed 
this order, and being of opinion that it was owing to the 
action taken by Plaintiff that Defendant was enabled to 
make the compromise, the Court decreed Plaintiff’s claim. 
In appeal to this Court, the Counsel for Defendant, 
Appellant, relied mainly on two points, viz. (1) that 
no cause for action has accrued on the agreement, and that 
the relief sought does not arise out of that agreement; 
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for the performance of the conditions set forth in the agree¬ 
ment is dependent on a contingency which has not arisen; 
and (2) that, even if a decree had passed in favor of 
Defendant, the contract could not be enforced, as it is 
opposed to public policy, justice and morality. The argu¬ 
ments of the Counsel for Plaintiff Respondent were ad¬ 
dressed principally to the second point, and the Court was 
referred to several cases from which it would appear that 
the law of champerty is not in force in this country. 
From a careful consideration of the precedents quoted, 
the Court concurs in the opinion of Mr. Justice Glover 
that in this country in Courts where the English law does 
not prevail, champerty is not per se illegal, but th at every 
su ch arrangemen t must stand or_fall_according to the pecu- 
li^qature of its conditions, (Panchkauree Mahtom and 
others, versus Kalee* Churn and others, IX W. R. p. 490) 
or, to use the words of Her Majesty’s Privy Council, the 
transaction “ must have the qualities attributed to cham¬ 
perty or maintenance by the English law, it must be some¬ 
thing against good policy and justice, something tending 
to promote unnecessary litigation, something that in a 
legal sense is immoral, and to the constitution of which a 
bad motive in the same sense is necessary” (Fischer versus 
Kamala Naiker, Moore’s Indian Appeals VIII, page 170). 
In this case, the Lords of the Privy Council admit that 
the Court would have the right, perhaps even lay under 
an obligation to take cognizance motu proprio of any objec¬ 
tion manifestly apparent in the face of the proceeding 
which showed that it was against morality or public policy ; 
and this Court agreeing in the observations made by Mr. 
Justice Phear in the case Grose versus Anantamaya Das, 
IV B. L. R. page 1, and by Mr. Justice Holloway in the 
case of Modah Jafferjee versus Cawder Bee and others, 
VIII Madras Jurist, page 52, in regard to the evils arising 
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from the custom of trafficking in litigation prevalent in this 
country, will watch with extreme jealousy all attempts 
that may be made to enforce through the Courts any such 
transaction, with a view to determine whether it is con¬ 
trary to public policy and ought to be held void. 

In the present instance, it is unnecessary for the 
Court to express an opinion on this point; for the Plain¬ 
tiffs action is not maintainable. The contract entered 
into by the parties to this suit is clearly a contingent con¬ 
tract, and falls within the provisions of Section 32, Indian 
Contract Act, which declares that contingent contracts to 
do or not to do any thing if an uncertain future event 
happens, cannot be enforced by law, unless and until that 
event has happened. In the present instance, the uncer¬ 
tain future event was the passing of a decree in Defend¬ 
ant’s favour by Her Majesty’s Privy Council. No such 
decree has passed, and the contract contingent on its pass¬ 
ing cannot be enforced. That the agreement cannot be 
accepted as an actual deed of transfer, but that it is merely 
an agreement to transfer at a future date, is clear from the 
decision of Her Majesty’s Privy Council in the case 
Ranee Bhobasoondree Dasseeah versus Issurchunder Datt 
and others, VII Madras Jurist, page 346. In this case 
the facts were almost indentical with those of that un¬ 
der consideration. A, who had been dispossessed of cer¬ 
tain property to which he was entitled entered into a deed 
with B, whereby he sold him a half share for a certain 
sum, to raise a fund to meet the expense of a suit for the 
recovery of such property ; but A, instead of fulfilling this 
contract, entered afterwards into a compromise with C, 
who was in actual possession, conveying to him a portion 
of the property in question. It was held, on B suing A. 
and C. in ejectment, that the suit was not maintainable 
as the effect of A’s deed to B was not a present transfer 
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of property, but was only an agreement to transfer so 
much as might be recovered in a suit to be brought by A. 
and B. In this case the parties were Hindoos, while in 
the case under consideration the parties are Mahomedans ; 
but this does not affect the question viz. what is the effect 
of the deed relied on by the Plaintiff. The Court cannot 
employ better words than those used by Her Majesty’s 
Privy Council, and is of opinion that the deed did not 
operate as a present transfer of the property, but as an 
agreement to transfer so much of it as might be recovered 
in an appeal to be instituted, to which both Plaintiff and 
Defendant were to be parties. This construction of the 
deed disposes of the case, and renders it necessary to dis¬ 
miss Plaintiff s suit. 


FUIh'IXU AT TilS UUDH ttUVi.R>ML2iT rRhi*&. 
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Reviews of judgments and orders under the Civil 
Procedure Code. 


BOOK CIRCULAR NO. XXII. OR 1873. 


To 


All JUDICIAL OFFICERS, 

In Oudh. 


The following ruling of Judicial Commissioner 
Cmt side. dated 7th August 1S73, is circulated for 

; Esq , general information. 

OJJxg. Judl. Commissioner 
of Oudh. 


Lucknow: 

Judicial Commissioner’s Court, 
The 12th August 1873. 


JOHNS. HANNAGAN 
Registrar. 


Minute dated 7tli August 1873 in the case of 
Hakeem Karram Al£, Defendant, special Appellant. 

Versus. 

Syud Abbas Hossein and Syud Surfraz Hosein Plain¬ 
tiffs, special Respondents. 

Claim to 13 bigahs 10 biswas land in village Zaidpur, 
Parganah Sedhour, District Bara Banki. 

Appeal against order of the Deputy Commissioner of 

Bdra Banki, dated the 13th January 1873. 

_ ♦ 

Present 5th August 1873. 

For Appellant Mr. Colvin, Barrister-at-law, and 
Pundit Kaleb Pershad, Vakil. 

For Respondents Mr Forbes, Barrister- at-law, and 
Moomtaz Ali, Vakil. 

Plaintiffs filed a plaint setting forth that they were in 
possession of certain plots of land in Zaidpur, and that the 
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Defendant had had his name entered in the settlement 
records as in possession of the said land ; and they there¬ 
fore requested that the settlement record might be amend¬ 
ed, the name of Defendant being struck out and the names 
of Plaintiffs entered as owners and in possession of the 
lands specified. The solo pojnt for determination was 
clearly the fact of possession, the onus of proof resting on 
Plaintiffs. A lengthy enquiry was made; and eventually 
the Assistant Commissioner, Captain Low, having proceeded 
to the spot and examined witnesses gave a decree in Plain¬ 
tiffs’ favor in respect of a certain portion of their claim. 
This decree was upheld in appeal by the Deputy Commis¬ 
sioner, Bara Banki on 18th May 1872. An application 
for a review of this order was filed on 10th August 1872, or 
within ninety days on a stamp of Rs. 12. This applica¬ 
tion was rejected on 14th August 1872. On 5th October 
1872, a petition on eight annas stamp, requesting a re-con¬ 
sideration of the order rejecting the application for review 
dated 14th August 1872 was filed, and on 21st October 
1872 an order was passed declining the re-consideration 
asked for. On 28th October, another petition on an eight 
annas stamp was filed, asking again for a re-consideration 
of the order of 14th August 1872, and this application was 
rejected on 29th October 1872. On 30th October 1872, 
a fourth application was put in, originally on an eight 
annas stamp, but subsequently, why or wherefore is not 
apparent stamps to the value of eleven rupees eight annas 
were attached, and the*application was admitted by Colo¬ 
nel Chamier, who had succeeded Mr. Glynn as Deputy 
Commisssioner. The result of the review was that Colonel 
Chamier without taking any fresh evidence, without even 
putting the opposite party on his oath which was the 
request put forward in the tenth ground in the first appli¬ 
cation for review, and which formed the sole ground of the 
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second and third applications, modified the decree passed 
by Captain Low and upheld by Mr. Glynn, and decreed 
the Plantiffs their full claim. 

The first point for consideration in this case is, whether 
Colonel Chamier was authorized to admit a review of the 
order passed by his predecessor on 18th May 1872. The 
Counsel for Appellant points out that the several applica¬ 
tions, subsequent to the first, are on eight annas stamps. 
The Counsel for the Respondents contends that the appli¬ 
cation for review having been filed within ninety days 
from the date of the order, the review of which was appli¬ 
ed for, the order granting the review is final and cannot 
be called in question by the Appellate Court. This con¬ 
tention proceeds on the averment that the application of 
30th October 1872 was an application for a review of the 
order dated 14th August 1872 rejecting the application 
for a review of the order dated 18th May 1872. The 
question raised by this contention is, whether an applica¬ 
tion for a review of an order rejecting an application for 
a review of a prior judgment can be admitted. I am 
clearly of opinion that such an application cannot be 
admitted. Section 376 Act VIII. 1859 in my opinion 
provides only for reviews of judgments followed by decrees. 
The section runs thus “ any perSon considering himself 
aggrieved by a decree of a Court of original jurisdiction 
* * * *, or by a decree of a District Court in appeal * * * * 
and who from the discovery of new matter &c. may be 
desirous of obtaining a review of the judgment passed 
against him may apply for a review of judgment by the 
Court which passed the decree.” This section does not con¬ 
template the review of an order or judgment not followed 
by a decree. And section 3 of the Act declares that judg¬ 
ments of Civil Courts shall not be open to revision other¬ 
wise than by those Courts under the rules contained in the 
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Act applicable to reviews of judgment, and by the consti¬ 
tuted Courts of appellate jurisdiction. In the matter of 
reviews of orders and judgments not falling within the 
provisions of Section 376 Act VIII 1859, I concur with 
the views of Justice Phear, as expressed in his judgment in 
the matter of the petition of Hadjee Abdulla, 10 B. L. R. 
page 394. I am of opinion that Courts do not possess the 
power of reviewing their orders and decisions, which of¬ 
ficers appear to think every Court necessarily does possess. 
The procedure for review, as remarked by Justice Phear, is 
strictly laid down and limited in respect to the time and the 
cause, and to admit a review as has been done in this case 
in which no new matter is adduced, and in which there is 


no apparent error in law on the face of the proceedings, is 
simply to allow one Deputy Commissioner “ to hear an ap¬ 
peal from the decision of his predecessor upon precisely the 
same materials as those upon which his predecessor formed 
his judgment.” This procedure is more open to objection 
in this Province, as it virtually opens a door to appeals 
without limitation of time, in cases, in which the Legisla¬ 
ture has determined that no further appeal shall lie. More¬ 
over, H. M’s. Privy Council has ruled that the object of a 
review is to give the judge, who originally beard the case, 
an opportunity of re-considering his judgment, and the 
grounds must be very exceptional indeed which would 
warrant another judge in reviewing the judgment of his 


• Maharajah Moheshur 
Singb, 


predecessor.* The Court’s attention 
was drawn to the ruling of the Cal- 


Tho BengaiGovommcnt, 7 cutta High Court in the case of Nus- 
Moore’s Indian Appals sol. seer-ooddeen Kh&n versus Indurnarain 


Chowdry reported in 5 W. R. page 93. In this case the 
question submitted for the opinion of a Full Bench was 
whether an application for the review of an order rejecting 
a previous application for review can be entertained. It is 
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curious to observe that the majority of the judges followed 
the Chief Justice, Sir B. Peacock, whose judgment applies 
rather to the entertainment of a second application for a 
review of the original judgment followed by decree, than to 
the actual question referred. The Chief Justice considered 
the question in four different points of view, of which the 
fourth only is applicable to the present case viz. when there 
> is an order rejecting the application. On this point, the 
learned Chief Justice remarks as follows. “ I think that an 
order for rejection is not absolutely final, and that it is in 
the judicial discretion of the Court to say that not with¬ 
standing it has rejected the application on one ground it is 
not precluded from admitting it upon another ground.” 
Here clearly the application to be admitted is the appli¬ 
cation for the review of the judgment followed by the decree. 
The Chief Justice proceeds to say. “ It may happen that 
after a review has been rejected on a point of law, new evi¬ 
dence may be discovered which was not within the knowledge 
of the applicant at the original hearing or at the time of 
the re-hearing on review. Surely there is no reason for refus¬ 
ing to admit a review upon the ground of the new evidence, 
simply because it has been rejected upon a point of law, if 
the Court thinks that a review is necessary for the ends of 
justice.” These remarks read with the concluding sentence 
of the judgment, which runs as follows, “ it appears to me 
that the question which has been propounded to us ought to 
be answered by stating that an order rejecting a review is not 
conclusive, and that the Court may in the exercise of its 
discretion admit a review even after a prior order rejecting 
it” are, in my opinion, sufficient to show that the Full 
Bench did not return an explicit answer to the question 
submitted, but merely ruled that a review of a judgment fol¬ 
lowed by decree may be admitted on a second application, 
even after an order rejecting a prior application. 
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The conclusions then at which the Court arrives are 
as follows:— 

1. That there is no provision in the Civil Procedure 
Code for the review of a final order or judgment not follow¬ 
ed by a decree. 

2. That a review of a judgment followed by a decree 
may be admitted on a second application even though a 
prior application for a review of the same order has been 
rejected. 

3. That such second application, if preferred after the 
prescribed period of ninety days has elapsed from the date 
of the judgment followed by decree, is liable to the Court 
fee prescribed by Schedule I, 4 Court Pees Act, and 

4. That an appeal lies from the order of a Lower 
Court deciding what is just and reasonable cause for admit¬ 
ting an application for review after the prescribed period of 
ninety days has elapsed, and an Appellate Court has power 
to look at the reaso na bleness or sufficiency of the cause 
assigned for admitting such review. 

In regard to the fourth conclusion, the Court follows 
the ruling of the Pull Bench of the Calcutta High Court 
in the case of Shama Churn Chukerbutty and others versus 
Bindrabun Chunder Roy and another, 9 W. R. page 181. 

Applying these conclusions to the case under con¬ 
sideration, the Court holds that the application of 30th 
October 1872 must be taken as an application for the 
review of the judgment dated 18th May 1872; that having 
been presented after the lapse of the prescribed period of 
ninety days, it was liable to the fee leviable on the plaint 
or memorandum of appeal; and that the review having 
been admitted after the lapse of the prescribed period of 
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ninety days it is open to this Court in appeal to look at the 
reasonableness or sufficiency of the cause assigned for admit* 
ting such review. On this last point Colonel Chamier writes, 
“ I should decidedly hesitate to take up this application 
if Plaintiffs could appeal, but as they cannot I confine my 
attention to two points (1) whether the grounds for dismis* 
sing this portion of the claim are sufficient, and (2) what 
has been placed on record by the principal Syeds of t.bia 
Kusbah of Zaidpur, as to the possession of and rights in 
the waste lands and tanks.” 

Thus, then, because the Legislature has determined 
that in this province there shall be no appeal against the 
order of a first Appellate Court confirming the order of a 
Court of first instance, an officer succeeding the officer 
who decided the case as Court of first appeal assumes to 
himself the functions of a Court of appeal and proceeds 
to review the decision of his predecssor upon precisely 
the same materials as those upon which his predecessor 
formed his judgment! The Court has no hesitation in say¬ 
ing that the reasons assigned for the admission of this 
review were unreasonable and ins uffi cient. 

Turning to the facts, the Court is of opinion that there 
was no sufficient cause shown.for interfering with the con¬ 
current orders of Captain Low and Mr. Glynn. The suit 
was laid for the rectification of the settlement record, on 
the assertion that, while Plaintiffs were in possession of 
certain plots, the opposite pafty had been recorded as in 
possession. Here it was clearly incumbent on the Plain* 
tiffs to prove that they were in possession, and that the 
settlement record a as wrong. If Plaintiffs failed to prove 
their possession, no sufficient cause was shown for the 
amendment of the settlement record. On a local enquiry 
the Plaintiffs failed to prove their possession of certain plots 
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and tlieir claim to those plots was dismissed. To set 
against this, there is nothing now put forward but presump¬ 
tion there is no new evidence of possession nor anything 
whatever to show that the first decision was clearly 
erroneous. The Court is of opinion that the order of the 
Assistant Commissioner confirmed by the Deputy Commis¬ 
sioner on 18th May 1872, must be restored. 


VBINTBD AS THE OCDH GOVE BN ME NT PBES3. 


Digitized by Google 



Settlement Records. 



BOOK CIRCULAR NO. XXXII. OF 1873. 


ALL JUDICIAL OFFICERS, 

In Oudh. 

The following ruling of the Judicial Commissioner is 


Civil, 

Present : 

Charles Currie, Esq„ 
Offg. JucU, Commissioner. 


Lucknow, 

The 1 8th December 18 


circulated for general information. 
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By order of the Court. 

John S. Hannagan, 
Begistrar, 

Judicial Commissioner's Court. 


No. 105 of 1873. 


Rent Appeal. 

Gulab Singh, Plaintiff, Appellant. 

Fersits. 

Ajodhya, Defendant, Respondent. 

Viiug. Amawan, Parga- claim to Rs - *61 arrears of rent 
nah Bijnour, District Luck- an( J yi)l a g e expenses for 1277-78F. 

Appeal against order of the Deputy Commissioner of 
Lucknow, dated 14th August 1873. 
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Present. 12th December 1873. 

For Appellant, Appellant in person and M. Muttra Per- 
sbad, Vakil. 

For Respondent, Respondent in person. 

Judgment. 

I cannot endorse the opinion expressed by the Deputy 
Commissioner in regard to the force to be accorded to en¬ 
tries in Settlement records. Were the Deputy Commis¬ 
sioner’s views correct, but little, if any, benefit could accrue 
from the elaborate care, trouble and expense that have 
been incurred in the preparation of the Settlement records. 

It appears to me that the, Court of first instance was quite f 
right in holding that the correctness of the Wajib-ol-urz , 
must be presumed, and in throwing the onus of proving it 
incorrect on the Defendant who impugned its correctness. | 

It appears that in this village some of the oo-sharers hold f ^ 
a larger amount of seer land than the rest of the commu¬ 
nity, and so it was agreed that, at the annual rendition of: 
accounts, all seer lands should be charged with full rents, i 
and that the accounts should be made up on the supposi¬ 
tion that full rents were levied from the seer land. Not¬ 
withstanding this agreement, the seer land was entered ■ 
in the village rent-roll at the nominal rents previously . 
paid. One of the oo-sharers sued the present Plaintiff, 
who is a lumberdar, for his share of the profits calculated ' 
on the basis of the agreement referred to above, and 
duly recorded in the Wajib-ol-urz and obtained a 
decree. On this the Plaintiff instituted the present suit 
against the Defendant, a co-sharer, holding seer land, 
for his portion of the full rent of the seer land, in 
his possession, which the Plaintiff had been forced to 
pay by the decree in the other suit. The Court of 
first instance in an extremely able and well argued judg¬ 
ment decreed the claim, holding Defendant bound by the 
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agreement recorded in the Wajib-ol-urz, to which the Defen¬ 
dant had failed to prove that he was npt a consenting party. 
The Deputy Commissioner set this decree aside, remarking 
“ the Wajib-ol-urz produced before the Court is a document 
bound up in the settlement volume. I t is signed by t he 
lumberdar (present Plaintiff) and by the patwdris; and the 
names of the other co-sharers ( Defendant amongst them ) 
are recorded on it in the patw&rfs hand writing. There is 
also a remark recorded that several months previously all 
| the owners of the village had appeared before Munshi 
j Ikram-ool-lah Khan, Extra Assistant Commissioner, and 
j attested the rough copy which has now been faired out. 
The patwdri before the Lower Court stated on solemn 
affirmation that Ajoodhia Singh (Defendant) had been 
present when the Wajib-ol-urz was verified, and agreed 
to the stipulation in question.” The Deputy Commis¬ 
sioner then proceeds to state his reasons for holding that 
these circumstances were not sufficient to render the Wajib- 
ol-urz binding on Defendant. It is certainly to be re- 
' gretted that the rough copy of the Wajib-ol-urz bearing 
the signatures of the several co-sharers has been destroyed, 
and also that the said co-sharers were not called upon to 
attest by signatures in their own hand-writing, the fair copy 
of this important dooument which has been bound up in the 
settlement volume. But as all entries made in a settle¬ 
ment record must be presumed to be correct records of the 
facts to which they refer, the entry by Munshi Ikram-ool- 
lah Khan, Extra Assistant Commissioner, of the fact that 
all the co-sharers had attested the rough copy of this 
document must he presumed to be correct—until it is 
proved to be incorrect. Opportunity was given to the 
Defendant in the present instance to~prove that he was 
not present when the several conditions of the Wajib-ol-urz 
were attested, but this he altogether failed to prove. I am 
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of opinion therefore that the Extra Assistant Commis- 
Commissioner was justified in holding the Defendant bound 
by the agreement. 


The Deputy Commissioner adds “the document is plain¬ 
ly drawn up in the interests of the lumberdar; it is very 
lengthy and most loosely worded, and even had it been 
signed by Defendant it might he disputed whether his in¬ 
telligent assent had been given to every condition contain¬ 
ed in it.” I cannot endorse this doctrine ; to do so, would 
be practically to render null and void the whole of the 
Wajib-ol-urzes of the province. The stipulation under con¬ 
sideration is by no means in the interests of the lumber¬ 
dar, and with the remaining stipulations the Courts at 
present have no concern. Moreover, I am of opinion that 
when a person is shewn to have accorded his assent to a 
document he must be presumed to have assented, intelli¬ 
gently or othorwise, to every condition contained in it; at 
any rate, it is for him to prove the contrary. 


I must further demur to the Deputy Commissioner’s 
remark “ that the proceedings of the Settlement Officers 
in drawing up the administration paper are of an executive 
and not of a judicial nature, and there is no presumption 
in favor of the correctness of documents so drawn up.” On 
the contrary I maintain that the entries in all papers 
in a Settlement record, whether judicial or executive, when, 
attested in the manner prescribed by the rules in force, 
must be presumed to be correot records of the facts to 
which they refer. This is the principle enunciated in Sec¬ 
tion 16, Act XXXIII. 1871, (Punjab Land Revenue Act) 
and a similar section has been entered in the Oudh Land 
Revenue Bill. 
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With reference to the remarks made in the judgments 
of the Lower Courts as to whether this suit has been 
correctly laid in the Rent Court, I am of opinion that it 
has been correctly so laid. It is a suit by a lumberdar for 
dues for which a co-sharer is responsible to him, and for 
which he has to render an account to the other co-sharers. 


PRIKIED AT THE OUDH GOYEBHMEHT PRESS. 
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Limitation- 

Section 21 Act IX of 1871. 
SELECT CASE Ho- I, of 1874. 


In the Court op the Judicial Commissioner, Oudh. 

Civil Side : 

Before Charles Currie, Esq. 

Ruling in the case of Tulsi Ram, versus Sheodin. 

Claim. 14 5 0 1.—Simple debt. 

Referred by Judge Small Cause Court Lucknow, un¬ 
der Section 22 of Act XI. of 1865. 

Lucknow, 30 th January 1874. 

Present : 

For Plaintiff, 

For Defendant, 

Held that the words “ prescribed period/' in Section 21 Act IX, of 1871, refer to 
the period of limitation prescribed by the Act. 

Held dUo that any payment on acoount of the interest doe on a debt, whether 
such payment represent the whole of the interot due on the date of payment or not, 
which satisfies the court that the payment amounts to “ unqualified admission of the 
liability as subsisting/' takes the oase out of the Statute of Limitation. 

In reply to the first question put by the Judge of the 
Small Cause Court, I am of opinion that the words “ pres¬ 
cribed period ” in Section 21 Act IX. 1871, refer to the 
period of limitation prescribed by the Act. 

My answer to the second question is, that, under Sec¬ 
tion 21 Act IX. 1871, a&y fractional payment of interest, 




No one in attendance. 
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as such, within the period of limitation, if it be of a nature 
to satisfy the Court that such payment of interest is an 
admission that the debt is due, will extend the period of 
limitation. 

In regard to the second question, I would observe 
that the object of the Legislature in enacting Section 21 
Act IX. 1871, appears to have been the assimilation of the 
Indian to the English law. In the case of Chamarull&h 
Sird&r versus Loken&th Halddr, on a reference made to 
the High Court Calcutta, by the Judge of the Principal 
Court of Small Causes of Jessore (Sutherland’s Small 
Cause Court Rulings p. 40) the difference between the 
English law and the Indian law, as set forth in Section 4 
Act XIV. 1859, is clearly explained. It appears that, 
under the English law (19 and 20 Vic. c. 97 s. 13), “ no 
person is to be deprived of the benefit of the Act of Li¬ 
mitation, unless the acknowledgment or promise shall be 
made by a writing, signed by the party chargeable there¬ 
by.” So far (remarks the referring Judge) the two laws 
agree, but the English Act contains the following proviso, 
which the Indian Act does not. “ But nothing contained 
in the Act is to alter, take away, or lessen the effect of 
any payment of any principal or interest by any person 
whatever.” The Judge went on to remark that it ap¬ 
peared to him that the omission of this proviso in the 
Indian Act showed that the Legislature never intended 
that the payment of interest unless accompanied by an 
acknowledgment of the debt in writing, should operate 
as a bar to the Statute. On this reference the High 
Court ruled, that having regard to the wording of Section 
4 Act XIV. of 1859, “ the only thing by which a case 


Digitized by Google 


( 3 ) 

can now be taken out of the Statute of Limitation is an 
acknowledgment signed by the party.*’ 

Again, from para. 14 Chapter X. Bourke’s Limitation 
of suits in India Edition 1866, it appears that the decision 
of the Calcutta High Court in the case of Sumboo 
Chunder Saha versus Baroda Soondree Debia (5 WR 
Civil Ruling 45) went beyond the doctrine of English 
law, in regard to the effect of part payment of the prin¬ 
cipal of a debt; it being held that a payment endorsed 
by the debtor, in his own hand on an instalment bond, 
without signature, was not a written engagement within 
the meaning of Clause 10 Section I. Act XIV. of 1859. 

The principle underlying both the English and the 
Indian law was the same ; viz., an admission of the debt; 
the difference lay in the nature of the evidence required 
to prove admission of the debt. While, as remarked by 
the Calcutta High Court in the case of Chamarulldh 
Sirddr versus Lokenath Hald&r, it was the intention of 
the Legislature to prevent mere parol testimony—for 
where payment of interest does not amount to an acknow¬ 
ledgment in writing, it is a fact wholly dependent on mere 
verbal testimony—from being acted upon for the purpose 
of taking a debt out of the operation of the Statute (Act 
XIV. of 1859) ; under English law, the payment either 
of interest, or of a part of the principal, must be supported 
by evidence which would warrant a Jury in inferring an 
admission of the debt. 

To assimilate then the Indian to the English law, and 
to obviate the necessity of an acknowledgment, in writing 
under the signature of the debtor, of a payment—where 
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the circumstances of the payment are sufficient to warrant 
the inference of the admission of the debt—Section 21, 
Act IX. 1871 appears to me to have been framed. In 
regard to interest, the subject of the present reference, it 
is provided that “ when interest on a debt or legacy is, 
before the expiration of the prescribed period, paid as such 
by the person liable to pay the debt, or legacy; or, by 
his agent generally or specially authorized in this behalf, 
a new period of limitation &c.” The conclusion I draw 
is, that any payment of interest as such; that is, any 
payment on account of the interest due on a debt, whe¬ 
ther such payment represent the whole of the interest due 
on the date of payment or not, which satisfies the Court 
that the payment amounts to an “ unqualified admission of 
the liability as subsisting” (Section 20 Act IX. 1871), 
takes the case out of the statute of limitation, and ren¬ 
ders necessary the computation of a new period of limita¬ 
tion from the time when the payment was made. 


VBQfTBO AT THE OUDH OOYBBHKXIIY PRESS. 
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Proceedure Criminal. 
Revision—Appeal. 


SELECT CASE No. II of 1874. 


In the Court of the Judicial Commissioner or Oudh. 

Before Charles Currie, Esq. 

Crown versus Bhikh, Dwarka and Th&kur. 

Charged under Sections 411 and 457 I. P. C. 

Held to be inadvisable to take action under Section 296 Criminal Procedure 
Code, in a case in which the term for appeal has not expired. 

A reference under Section 296 Criminal Procedure 
Code having been made to the Judicial Commissioner 
by a Magistrate of District on the ground that the sen¬ 
tence was inadequate, the following order was passed 

“ As the term of appeal has not yet expired, I do 
“ not consider it advisable to interfere in a case which 
“ may come under the consideration of the Commissioner 
“ in appeal, seeing that the orders passed in appeal might 
“ render the interference of this Court unnecessary. As 
“ soon as the term of appeal expires, the case may be re- 
“ submitted should no appeal be filed. If an appeal is 
“ filed, it will rest with Deputy Commissioner to deter- 
“ mine with reference to the. orders passed on appeal 
“ whether he will re-submit this reference or not.” 


Lucknow : 

The 22nd March 1874. 


i 


John 8. Hannagan, 
Registrar, 

Judl. Commr’s. Court, Oudh. 
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Procedure Civil. 
Arrears of rent—Sir—Sale. 


SELECT CASE No. Ill of 1874. 


In the Court of tiie Judicial Commissioner of Oudh. 

Before Charles Currie, Esquire. 

Moti Ram, decree holder versus Mohi Ldl Judgment 

debtor. 

Held that, in the absence of an express contract, Sir or an under-proprietary 
tenure connot be considered hypothecated for arrears of rent due on account of land 
other than that comprising the under-proprietary tenure. 

In this case an application was made to the Judicial 
Commissioner to sanction the sale of the ancestral rights 
of the judgment debtor in some sir land, in satisfaction of 
a decree for arrears of rent taken out by the decree holder, 
on account of lands made over to the judgment debtor 
for cultivation as a simple tenant, and the court passed the 
following order. 

“ I decline to sanction the proposed sale in this case. 
I consider it extremely doubtful whether section 124 
Rent Act was intended to apply to Bimple tenants. If 
landlords allow under-proprietors or sir holders to occupy, 
as tenants, lands other than those comprising their under¬ 
proprietary tenure or their sir, they cannot in the absence 
of an express contract hold such tenure or sir hypothe¬ 
cated for the rent of the ordinary tenancy land. ” 

HUNTED AT TI1K OIDH GOVERNMENT PRESS 
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Landlord and Tenant. 

Removal of crop* Claim to Damages. Malice. 


SELECT CASE No. IV OF 1874. 


In the Court of the Judicial Commissioner Oudii. 

Civil Side : 

Before Charles Currie, Esquire. 

Ruling in the case of Bahddur Khdn, versus Afsar 
Bahu Begum. 

Claim ... ... ... ... 400 Damages 

Referred by the Judge of the Court of Small Causes 
Lucknow, under Section 22 Act XI of 1865. 

Lucknow 4 th April 1874. 

Present : 

Bahddur Khdn in person and Maulvi RafR-ud-dfn 
Vakil. 

Held that a landlord is justified by usage amounting to law in refusing to 
allow his tenant to remove his crops until he has paid or given security for the pay¬ 
ment of his rents. 

In a suit for damages brought by the tenant proof of malice on the part of the 
landlord is essential. 

The question put by the Judge of the Small Cause 
Court is whether B. a landlord is justified in refusing 
to allow A. his tenant to remove his crops until A. has 
paid his rent. The Judge is of opinion that as the rent 
of the land in question cannot be realized under the 
Rent Act, B’s action is justified by “ usage amounting 
to law”, this usage being fully recognised by the British 
Government. In support of this last assertion, the 
Judge refers to Directions to Collectors para. 259, Regu- 
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lation XXVIII. 1803 and Regulation VII., 1799. The 
Judge adds that the case seems analogous to that in 
English Law, when a landlord can prevent a tenant, 
who is in arrears for the rent of a house, from removing 
his furniture until the rent has been paid. 

It was argued that the authorities quoted by the 
Judge have not the force of law in this province. It is 
immaterial to enquire whether these authorities have or 
have not the force of law in Oudh. The question is, whe¬ 
ther the principle enunciated in the authorities quoted 
is based on usage amounting to law. I am of opinion 
that it is ; the earliest Regulations acknowledge the land¬ 
lord’s lien on the crop of his tenants, and set forth that 
landlords can prevent the crops from being removed from 
the ground till their demand is satisfied. This principle 
is very clearly enunciated in Regulation VII., 1799 Sec¬ 
tion 9, which is identical with Regulation XXVIII. 1803, 
Section 17 clause 2. The principle is even more clear¬ 
ly enunciated in Regulation VI. 1795, Section 2, and 
Regulation XXVIII. 1803, Section 2 clause 12, where 
tahsildars are empowered to place shdinaa or watchmen 
on the crops, and not to allow them to be cut or carried 
away until the ryots have given security for the rents pay¬ 
able therefrom. There can be no doubt that the principle 
thus enunciated was based on what was ascertained to be 
the usage of the country. It would thus appear that 
usage has throughout this country sanctioned a law of 
hypothec for rents, similar to that which exists under the 
law of Scotland, whereby the landlord has a right of 
hypothec over the crops and stocking of his tenant. Us¬ 
age in this country appears to limit the landlord’s right 
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of hypothec to the crops, it doe9 not extend to the stock¬ 
ing of the tenant. The principle has been re-asserted in 
the plainest terms in Section 56 Act XVIII. 1873, (Rent 
N. W. P’s. Act) where it is said that “ the produce of all 
“ land in the occupation of a cultivator shall be deemed 
“ to be hypothecated for the rent payable in respect of 
“ such land.” The same principle governs Section 7 6 
Oudh Rent Act which affirms the landlord’s prior claim 
to the produce of land. I am of opinion then that a 
landlord is justified by usage amounting to law in refus¬ 
ing to allow his tenant to remove his crops until he has 
paid or given security for the payment of his rents. In 
the exercise of this right of hypothec, the landlord must 
conform to the law precribed in that behalf. I have not 
been asked whether in the case which gave rise to this 
reference, the order declaring the Oudh Rent Act inap¬ 
plicable was or was not correct. I may however remark, 
adopting the words of the Allahabad 
JESS """ Eobort High Court in the case marginally 
85 i W ‘ P * ReporU 11 • noted, that in a suit of this nature 
“ proof of malice is essential to sup- 
“ port a claim for damages, and by malice in its legal 
“ sense is meant something less than malevolence or vin- 
“ dictive feeling. Acts done vexatiously for the purpose 
“ of annoyance, acts done wrongfully and without reason- 
“ able and probable cause, acts done wantonly and without 
“ exercise of any caution in investigating the necessity 
“ for them are held malicious. . At the same time to make 
“ an act malicious it must be shown it was done with a 
** wrongful intention; acts done in good faith and without 
“ any wrongful intention, though they may be such as a 
“ cautious person would have abstained from, are not 
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“ necessarily malicious. From proof of the absence of 
“ such causes as would influence a man of ordinary cau- 
** tion, malice may be presumed; but this is an inference, 
” which, it is optional with the Court and not compulsory 
“ on it to draw, and it may be rebutted by proof of good 
” faith.” Whatever may be the right vesting in the 
Plaintiff under an usage amounting to law, there is no 
proof that the action he took was taken maliciously. 


PRINTED AT TUB OUDH GOVERNMENT PRESS- 
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Procedure Civil. 
Remand, Evidence, New trial. 

SELECT CASE No- V of 1874- 


In the Court of the Judicial Commissioner Oudh. 
Civil Side : 

Before Charles Currie, Esq. 

Rdjah Amir Hassan Khan. Defendant, special Appellant. 

versus. 

Munshi Nawal Kishor, Plaintiff special Respondent. 
Claim to Rs. 5,746, as per bond. 


wif , , men a , Court of B"! 1 instance decides a case on s purely preliminary point 

Wl ~ 108 Vi! ?T ° n 8 !f“ e8 the meri t* of‘he ckje, and a cLrt of 

Appeal reverses that decision and remands the case for trial on its merit* a 

•ppeai should be preferred to the Judicial Commissioner against the order of remand • 
a^T 188 ’.? 18 Ju ? 101 ^ Oommiasioner will not allow the decision of the Court of first 
t . he Preliminary point to be called in question, in the event of th^case com- 

remand*cbcilk)n. n ‘ P ^ ^ tb8 ° f th# ' 0W8r a PP* llate Cou * P^d on the 


mAKu If l he 0ourt ° f fir »t instance in the oonrse of the trial on remand takes 
additional evidenoe on the point determined by the first decision of the lower *nn*i 
j*te Court, held that such evidence cannot be used in the case ; because the Courfc^of 
first instance exceeded the order of remand, in reopening that point ° f 


This suit was laid by the Plaintiff to recover from 
Mirzd Abbds Beg the sum of Rs. 5,746 due under the terms 
of an agreement dated 26th Deoember 1870. Mirzd Abbds 
Beg acted in the matter as Honorary Secretary of the 
British Indian Association of Oudh, and the present appel¬ 
lant Rdjah Amir Hassan Khdn, the Vice-President of 
the Association, has accepted the entire responsibility of 
the transaction, hence the substitution of his name for 
that of the original defendant. Under the agreement 
of 26th December 1870, the British Indian Association 
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undertook to take over from Newal Kishor, the Lucknoto 
Times press with its outstandings. The conditions of the 
agreement are stated at length in the judgment of 
the lower appellate Court of 7th June 1872. The prin¬ 
cipal conditions were that the Mirza was to pay Nawal 
Kishor Rs. 6,196 being nine sixteenths of the whole out¬ 
standings found due to the press, but there were to be 
certain deductions allowed under certain circumstances, 
and Nawal Kishor was to deliver over to the Mirza all 
the account books, bonds, letters &c., and was to prepare 
a list of outstandings tallying with the ledger, so that 
there might be no difficulty in collecting the money. 
The main point of the defence is that this condition has 
not been fulfilled by the vendor plaintiff, and that con¬ 
sequently the vendee is released from the contract. 
The Court of first instance fixed four issues viz ; Was the 
deed of agreement dated 26th December 1870 delivered to 
Oulad Ali as an escrow, II. Has Plaintiff failed to per¬ 
form certain precedent conditions agreed upon at the 
time of the execution of the agreement, and if so what 
were those conditions; III. Has Plaintiff fraudulently in¬ 
corporated in his account, certain items not actually re¬ 
coverable and which Plaintiff knew at the time were not 
% 

recoverable, and IV. Did Plaintiff by withdrawing the 
account for Rs. 11,196, and substituting one for Rs. 
10,566, and subsequently offering to take a Pro-note 
after the examination of accounts, neutralize the contract 
or not. 

The parties led evidence on these issues, and on 13th 
November 1871, the Civil Judge dismissed the suit hold¬ 
ing that Plaintiff had failed to act up to the terms of the 
agreement, one of the conditions of which was “ that 
Plaintiff would cause the list of outstanding balances to 
tally with the account books, so that there may be no 
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difficulty in the realization of the money.” The Judge 
concludes his judgment as follows:— * He (Plaintiff) can¬ 
not sue on a contract, the terms of which he himself not 
only failed to complete, but to which it was in the then 
existing state of accounts impossible for him to give 
effect to, and the inference is therefore far from favor¬ 
able to the motives which actuated the Plaintiff from 
entering into this contract,’ The Judge does not give 
an express finding on any one of the issues, but the gene¬ 
ral purport of his judgment leads to the conclusion that 
he intended to find on the second issue in favor of De¬ 
fendant, and on that finding to dismiss the suit. The 
case went in appeal before the Commissioner Lucknow, 
who on 7th June 1872, in a lengthy judgment ruled that 
the claim was not barred by non-fulfilment of precedent 
conditions. The Commissioner calls this a preliminary 
point, and setting aside the Civil Judge’s decision on 
that point; he remands the case under Section 351, Act 
Till. 1859. 

The Civil Judge then holds a second trial, in which 
he repeats the four issues originally framed, and adds two 
more affecting the personal responsibility of the original 
Defendant. It is unnecessary to give these issues at 
length, because as already explained the. responsibility of 
the present appellant Rdjah Amir Hassan Khdn is not 
denied. The Civil Judge recorded further evidence, prin¬ 
cipally however on the original second issue, his finding 
on which had been reversed by the Commissioner; and 
on 24th February 1873 he passed judgment, finding on 
the first issue for Plaintiff, and on the remaining three 
issues for Defendant, and again dismissing the claim. 
An appeal was again preferred to the Commissioner, who 
remarks in his judgment that the Lower Court should 
not have re-opened an issue already decided by him, and 
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after an exhaustive review of the entire evidence, gives a 
decree in favor of Plaintiff. This decree i9 now appealed 
to this Court. 

From the Minute recorded by this Court on 24th 
April 1874, it will be seen that the grounds of appeal are 
principally based on the issue, the Civil Judge’s finding 
on which was reversed by the Commissioner on 7 th June 
1872, and the Court was in doubt whether the decision 
of the Commissioner passed in June 3872 could be re¬ 
viewed now, in the absence of an appeal against it having 
been filed at the time. Time was allowed the Counsel 
on both sides to prepare their arguments on this point 
but they have both frankly confessed that they are un¬ 
able to adduce any precedent which can govern the case. 

My opinion is this. When a Court of first instance 
decides a case on a purely preliminary point, without ta¬ 
king evidence on the issues affecting the merits of the 
case, and a court of appeal reverses that decision and re¬ 
mands'the case for trial on its merits under Section 351 
Act VIII 1859, a second appeal should be preferred to 
this Court against the order of remand. If no such 
appeal is preferred, I would not allow the decision of the 
Court of first appeal on the preliminary point to be called 
in question, in the event of the case coming up to this 
Court in appeal from the order of the Court of first appeal 
passed on the remand decision. In the present instauoe, 
however, I am of opinion that the Commissioner's order 
of remand dated 7th June 1872 was irregular and oppos¬ 
ed to the provisions of section 861 Act VIII 1859, be¬ 
cause the issue on Which the Court of first instance based 
its decision was not a preliminary point, but one of the 
main issues in the case, and I make it a rule never to 
allow a party to a suit to be prejudiced by an irregular 
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Foseelun Bibi, widow and 
heiress of Sbakh Abdool 
Wahid P. A. 

Versus. 

Omdah Bibi and Shah 
Jowab Aii D. B, 


order of the Courts below. In support of my view that 
the order of remand dated 7th June 1872 was irregular, 
I refer to the following rulings by the Calcutta High 
Court. In W. R. 1864 page 357 a case is reported in 
which it was held that section 351 is meant for those 
cases which a lower Court has disposed of a case on a 
preliminary point. When abundant evidence has been 
taken, if the lower appellate court think any further 
enquiry necessary, the proper course is not to remand 
the case to the lower Court but to frame an issue 
and refer the same to the lower Court under section 354. 

Again in X. W. R. page 469 the case 
marginally noted is reported, in 
which it was ruled that after a case 
is closed in the lower Court and is 
brought up in appeal to the superior 
Court, it cannot be remanded for re-trial on fresh evidence 
on the ground that the J udge below failed to try one of 
the issues, for the Court of appeal is bound under section 
353 Act VIII 1859 to decide the case itself. There is 
another case in X. W. R. page 388, in which, where a 
suit which had been tried by the 
lower Court on its merits, without 
the omission of any issue or question 
of faot essential to those meirts, was 
remanded by the lower appellate Court with a view to 
additional evidence being taken, the order of remand was 
held to be not in accordance with any of the provisions 
of the Civil Procedure Code and in opposition to 
the terms of section 352 of the Code. I could quote other 
cases to the same effeot, but the above are sufficient to 
support the view which I have above expressed that 
there should have been no remand under section 351 in 
this case, but that if the Commissioner was not satisfied 


Moheah Chundra Dose 
P. A. 

Versus. 

Madhus Chunder Sirdar 
D. B. 
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with the evidence on the record, or was of opinion that 
one or more issues other than those already framed should 
have been framed, he should have referred the case under 
section 354. 

The conclusion I draw then, is that under the cir¬ 
cumstances it is open to the appellant to impugn the 
decision of the Commissioner dated 7 th June 1872, re¬ 
versing the decision of the Court of first instance on the 
second issue. But here a fresh point arises, viz. whether 
the additional evidence in regard to this issue taken by 
the Court of first instance, when the case was retried under 
the order of remand, can be used as evidence in the case. 
I am clearly of opinion that it cannot, for I concur with 
the Commissioner that the Civil Judge should not have 
re-opened this issue, (see Chinta Sahoi versus Shah Eiaz- 
uddeen Ahmed and others. Ill W. R. page 132, in 
which it was ruled that an order of remand is exceeded 
when the lower Court reopens a question already decided.) 

Turning to the record of the case, I find that after 
the agreement had been drawn out, Mirzd Abbds Beg 
sent Hussen Ali and Khyrdti Ldl to plantiff for the 
books, ledgers, aooounts and vouchers. Khyrdti Ldl de¬ 
poses that plaintiff wanted him to understand the con¬ 
tents of certain books in English, but he declined, while 
Hussen Ali says that plaintiff made over to him ten ledg¬ 
ers and four bustas, alleging that they contained vouchers 
and adds that there was no comparison of the entries with 
the vouchers. After this, I find that Mirzd Abbds Beg 
prepared certain lists of persons indebted to the press. 
These lists were evidently prepared from the ledgers and 
vouchers made over by plaintiff, and one of these lists 
(Exhibit C. C.) purports to be a list of balances from 
persons resident in Calcutta. This list was made over to 
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Hussen Ali, who was sent to Calcutta to recover the out* 
standings. An attempt has been made to show that 
Hussen Ali was not sent to Calcutta to recover these 
outstandings, and one of the pleas in the memo, of ap* 
peal filed m this Court is addressed to this point, and 
urges that the lower appellate Court is not justified in 
assuming that defendant Mirzd Abbds Beg attempted 
to realize the outstandings, in the absence of any power 
of attorney from him to Hussen Ali or any one to do so. 
It is possible that the persons entered in the list may 
have objected to make payments to Hussen Ali in the 
absence of any power of attorney authorizing him to re¬ 
ceive payment, but it is impossible to say that Hussen. 
Ali was not directed to make an endeavour to realize 
these outstandings, when we find on the list in Mirzd 
Abbds Beg’s own handwriting the following instructions 
“ Let this list of balances from the residents of Calcutta 
be made over to Meer Hussen Ali and Khoda Buksh 
Elian, for getting the items of balances attested by the 
parties herein named, and, if correct and convenient for 
the parties to pay, to realize the money” There is evidence 
to show that some portion of the outstandings was realiz¬ 
ed by the defendant, and on the remand trial Mirzd Abbds 
Beg having been put into the witness box deposed that 
all such monies were placed to the credit of plaintiff in 
the Bank. I have already observed that the evidence 
taken on the remand trial in regard-to the non-fulfil¬ 
ment of the condition precedent is inadmissible, and 
I have referred to this statement of Mirzd Abbds Beg’s 
solely with a view to point out that no suoh statement 
was made in the original trial, and that so important 
a point, and one so easily capable of proof, could hardly 
have been over-looked by the defence, if it had been 
correct, I can find no sufficient evidence to prove that 
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after the defendant had taken over the accounts and 
vouchers, and had ascertained by preparation of lists 
that a considerable portion of the alleged outstandings 
was irrecoverable, he called on the plaintiff to prepare 
a list, or offered him an opportunity of doing so, by giv¬ 
ing him access to the books, &c., I concur with the Com¬ 
missioner in finding that there was no such non-fulfil¬ 
ment of any condition precedent by the plaintiff, as 
would vitiate the contract. It seems scarcely necessary 
to review in detail the several pleas advanced in appeal 
which are far too prolix, and have not been numbered. 
It is sufficient for me to say, that, whether the formalities 
such as registration, &c., ordinarily attending the draw¬ 
ing up of a contraot of this nature were or were not duly 
completed, I cannot, taking into consideration the acts 
of the defendant, admit that the contract was never 
delivered and that it remained inchoate, I am also of 
opinion that the attempt made to come to some arrange¬ 
ment regarding the payment to be made by the defend¬ 
ant to the plaintiff for the good will of the press, other 
than that set forth in the agreement dated 26th Decem¬ 
ber 1870, was not sufficient to set aside the agreement 
and did not amount to a fresh agreement. It only re¬ 
mains for me to notice the last plea in appeal, viz., that 
to have the comparer of accounts to determine what 
items are barred by limitation is to invest him with the 
judicial functions- of the Court. This plea is addressed 
to the para, of the Commissioner’s judgement which 
explains the instructions given by him to the officer de¬ 
puted to examine the accounts, viz to prepare a list of all 
items of older date than three years back, from the date 
of the agreement in presence of the parties. I cannot 
find that this was done. The accounts were most elabor¬ 
ately examined, and in one of the statements prepared, 
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‘viz., statement B. there is a column showing the details 
of items barred by limitation. I cannot find that any ob¬ 
jection was taken to the entry of any particular item in 
this column, and I am of opinion that the Commission¬ 
er was perfectly justified in directing such a list to be 
prepared, and in accepting that list when prepared, in 
the absence of any objections. After tbe most careful 
consideration. I am of opinion that the Commissioner’s 
decree must be affirmed. 


HUM l L> AT '111E OLEU COVLUMlllNT 1'HKS.s, 
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Procedure, Civil. 

Execution of decree, attachment, sale, management 
of property, position of parties- 

SELECT CASE No VI- OP 1874. 


In the Coubt of the Judicial Commissioner, Oudh. 

Before Charles Currie, Esquire. 

The Superintendent, Encumbered Estates, Sultanpur, 

Plaintiff, 

versus 

Deputy Commissioner of Pratabgarh, as Manager of 
village Sakarddehd, and others, 

Defendants. 

Claim to Rs. 3,045-12-8, arrears of rent for 1279 and 
1280 FaslL 

Called for by the Judicial Commissioner of Oudh, 
under his powers of revision. 

Present, 18 th June 1874 ; 

For Plaintiff, Captain Harrison, Offg. Supdt. 

For Defendant, Bhawan feingb and others. 

Duties of courts, in respect of enforcing the provisions of section 243, Act 
Till., 1859, and section 125, Oudh Bent Act, defined. 

Position of decree-holder and judgment-debtor, whether proprietor or under¬ 
proprietor, and of the manager, explained. 

This case having been brought to my notice by the 
Superintendent of Encumbered Estates, Sult&npur, I sent 
for the record, and, after perusal thereof, I determined on 
taking action under the power of revision vested in me 
by section 109, Oudh Rent Act, which declares the Code 
of Civil Procedure applicable to all suits under the Act, 
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subject to the exceptions and provisos under which the 
Code was extended to Oudh, as contained in the Notifi¬ 
cation published in Schedule D, annexed to the Act. I 
therefore called on the parties to shew cause why the 
entire proceedings should not be set aside, on the ground 
that neither the Deputy Commissioner, the sazdwal, nor 
the other defendants were tenants of the Superintendent 
of Encumbered Estates, and that consequently the Kent 
Court had no jurisdiction to try the suit. 

The proceedings disclose such a misapprehension on 
the part of all the parties concerned in the case, of the- 
duties and responsibilities of the several persons interested 
in the attachment of an estate, in execution of a decree 
for arrears of rent, that I deem it advisable to take this 
opportunity of judicially explaining the law on the subject. 

The facts are briefly these: The village SakarddeM, 
appertaining to the estate of Bhudree, is held in sub- 
settlement by an under-proprietary community. The 
proprietor of Bhudree is incompetent to manage his own 
affairs, and the estate is therefore under the Court of Wards, 
and the Superintendent of Encumbered Estates is charged 
with the management, on behalf of the Court of Wards. 
The under-proprietors felt into arrears with their rent, 
and the Superintendent, having instituted suits against 
them, obtained decrees. In execution of these decrees 
application was made to the court under section 125, 
Kent Act, for the sale of the interest of the judgment- 
debtor. The court, acting under the provisions of the- 
section, exercised the powers given to it by section 243, 
Act VIII., 1859, and appointed the Deputy Commissioner 
manager. The Deputy Commissioner held the village 
under Koork Tahsfl, and appointed a sazdwal to manage it. 
The Superintendent, finding that not only were his 
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decrees not beingliquidated, but that the village was Falling 
into further arrears, instituted a suit for the recovery of 
■the arrears of rent due for 1279 and 1280 Fasli against the 
•Deputy Commissioner and the sub-settlement holders. The 
court discharged the Deputy Commissioner from liability, 
but substituted the sazdwal, and gave a decree for the 
sum claimed against the saz&wal and the under-proprie¬ 
tary body. 

The question here arises, as to whether a superior 
landlord, who has invoked the aid of a Rent Court in 
the realisation of arrears of rent found due to him under 
decrees of the said court, and has thereby induced the 
said court to appoint a manager, has any, and if so what, 
power of interference in the management of the tenure, 
charge of which has for the time being been taken by the 
court. For a proper determination of this question it 
becomes necessary to discuss the duties of the Rent 
Court in appointing managers under section 125, Rent 
Act, and also subsequent to their appointment; also the 
duties and responsibilities of the managers; and, lastly, 
the rights of the decree-holder. Seeing that section 
125, Oudh Rent Act, merely enlarges the powers of 
certain managers when appointed by a court under section 
243, Act VIII., 1859, a discussion of the several points 
above noted, with reference to the provisions of the Civil 
Procedure Code, seems primarily advisable. 

It is assumed that landed property has been attached, 
as provided by section 235, Act VIII,, 1859, viz., by the 
promulgation in the manner prescribed by section 239 of 
a written order prohibiting the defendant from alienating 
the property by sale, gift, or in other way, and all persons 
from receiving the same by purchase, gift, or otherwise. 
This having been done, and the decree-holder having 
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applied that the property be brought to sale, the only 
further process ordinarily necessary to bring the property 
to sale is the issue of the proclamation of sale (Mookta 
Kashee Dabee versus Kunuck Monee Dabee, VII. W.R. 
267). The court may, however, on the application of either 
party, appoint a manager and allow the debt to be paid by 
degrees (Brojender M arain Roy vei'sus Kussessur Roy I. 
W.R. Misc. 15). This application will ordinarily be made 
by the judgment-debtor, as it is for his advantage that 
the debt should be paid by degrees. The wording of the 
section under which the court may appoint a manager 
(section 243, Act VIII., 1859) is as follows:—“Itshall be 
competent to the court to appoint a manager of the said 
.property, with power to sue for the debts and to collect 
the rents or other receipts and profits of the land or other 
immoveable property, and to execute such deeds or instru¬ 
ments in writing as may be necessary for the purpose, 
and to pay and apply such rents profits or receipts 
toward the payment of the amount of the decree and costs.” 
At the time of appointing a manager, the court should 
define and specify in the order of appointment the powers 
which the manager is to exercise. These powers should 
be ordinarily such as the proprietor himself might have 
exercised. It is, however, within the competency of the 
court, either at the time of appointing a manager or sub¬ 
sequently, on the representation of the manager, to deter¬ 
mine the terms on which the judgment-debtor is to retain 
possession of such lands, if any, as may be in his cultivating 
occupancy. I say it is within the competency of the court 
to do this, because, as I have already observed, the court 
is acting, if not on the application of the judgment-debtor 
at any rate in his interests, in postponing the sale of his 
rights and allowing him to pay off the debt by degrees. 
In shewing this amount of consideration to the judgment- 
debtor, the court is bound not to overlook the interests of 
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the decree-holder, and is therefore authorized to attach 
such conditions to its interposition on behalf of the 
judgment-debtor as will secure the interests of the 
decree-holder. 

I now pass on to the duties and responsibilities of 
the manager. In discussing the duties of managers, it 
must be borne in mind that the object of section 243, Act 
VIII., 1859, is not to give the civil courts, for an indefi¬ 
nite length of time, the management of the encumbered 
estates of the country, or to compel decree-holders to 
submit to unreasonable delay before obtaining satisfaction 
of their decrees. The primary duty of the manager is to 
ascertain the true capabilities of the estate. Empowered 
by the court to collect the rents, and to execute such 
deeds and instruments as may be necessary for the 
purpose, and with power to sue for debts, the first duty 
of the manager is to adjust the rent-roll. If he finds that 
the income of the estate is materially diminished by the 
existence of encumbrances, he should, with the sanction of 
the court, take such steps as the law allows to enforce the 
payment of full rents by all encumbrance holders. If he 
finds this impracticable, and he is satisfied that the judg¬ 
ment debt cannot be paid off within a reasonable time, it 
is his duty to report the circumstances to the court and 
await its order. Under such circumstances the court 
should cancel the appointment of a manager and proceed 
to the sale of the property. 

• 

As long as his appointment holds good the manager 
is bound to collect the rents, enforcing for that purpose, 
if necessary, the provisions of the Oudh Rent Act. He 
is further bound to render due and proper accounts of his 
receipts and disbursements from time to time as the court 
may direct (section 243, Act VIII., 1859). It is th6 duty 
of the court to sco that these accounts are duly rendered 
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and to take proper measures for their efficient audit. In 
rendering such accounts it must be borne in mind that 
the receipts must be applied (1) to the satisfaction of the. 
Government revenue and cesses, (2) to the payment of 
village expenses and costs of management, and (3) that 
the surplus only is available for the liquidation of the 
judgment debt. For instance, supposing the gross 
receipts an of estate amount to Rs. 1,200, that the Govern¬ 
ment demand, including cesses, amounts to Rs. 700, and 
village expenses with cost of management to Rs. 150, here 
the surplus available towards satisfaction of the decree 
will be Rs. 350. The available balance should always be 
paid into the court at such times as the court may direct. 
The court should see that these payments are made so 
that the surplus receipts of one year may not be kept in 
deposit to satisfy the first instalments of the Government 
revenue for the following year. This is not fair on decree- 
holders, and managers, whether they be district officers or 
not, are bound to shew as much consideration towards 
decree-holders as towards Government, and as towards 
their own good names and clear balance sheets. 

In these cases the judgment debtor is also the 
proprietor of the property attached, and it will have been 
seen that his duties and responsibilities are in abeyance. 
He is restricted to such a maintenance allowance, either 
in cash or in the shape of a light rent on his land, as the 
court may determine. The responsibility for the collec¬ 
tion of the rents and the proper appropriation of the 
receipts rests with the manager, acting under the orders 
of the court. In the performance of these duties the 
manager will be bound by the provisions of the Oudh 
Rent Act in his dealings with the tenants and other subor¬ 
dinate holders. If the court appoints the Deputy Com¬ 
missioner, as Collector of the district, to be manager, the 
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Deputy Commissioner will conduct the management under 
the general supervision of the chief controlling revenue 
authority. He will, like any other manager, render perio¬ 
dical accounts to the court and will apply to the court, 
when necessary, for the determination of the conditions 
on which the judgment debtors should be allowed to 
continue in the occupancy of their sir lands. In applying 
to the court he should submit his own recommendations. 
In all other respects, however, the Deputy Commissioner, 
as manager, is subordinate to the chief controlling 
revenue authority. 

It remains only to discuss the position of the decree- 
holder. It has been ruled that a manager may be 
appointed under section 243, Act VIII., 1859, without the 
consent of the decree-holder (ThakoorChunder versus Chou- 
dhry Chota Singh, quoted in Broughton’s Civil Procedure 
Code under section 243), all the decree-holder therefore can 
do is to apply to the court for accounts; he can from time 
to time represent his case for the consideration of the 
court, and can press the court to cancel the appointment 
of manager and proceed with the sale. It may be as 
well here to note that Her Majesty’s Privy Council 
has recently ruled that an attachment under the Civil 
Procedure Code is not superseded by the appointment of 
a manager (Bunwaree Lall Sahu versus Mahabir Pershad 

Singh and others, XII. B. L. R., page 297). 

• 

It now becomes necessary to apply the principles 
above enunciated to attachments of under-proprietary 
tenures under section 125, Oudh Rent Act. There is the 
same primary attachment under section 235, Act VIII., 
1859, and then, “ if satisfaction of the decree cannot be 
obtained against the judgment-debtor’s moveable pro¬ 
perty,” the process provided by section 125, Rent Act, 
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can be enforced. By this section, no sale of an under¬ 
proprietary tenure can be made in satisfaction of a decree 
for an arrear of rent due in respect of such tenure, “ unless 
it appear to the Deputy Commissioner that satisfaction of 
the decree cannot be made in the manner referred to in 
sections 243 and 244 of the Code of Civil Procedure.” 
It thus appears that, on application being made to a court 
for the sale of an under-proprietary tenure attached in ex¬ 
ecution of a decre? for an arrear of rent due in respect of 
such tenure, it is the duty of the court in the first instance 
to refer the application to the Deputy Commissioner, who 
must take measures to ascertain whether satisfaction of 
the decree can be made in the manner referred to in 
sections 243 and 244, Civil Procedure Code. At this stage 
the Deputy Commissioner is acting as Collector of the 
district, and should be guided by such instructions as may 
be issued in that behalf by the chief controlling revenue 
authority. It will be seen from a later portion of this 
judgment that the successful working of section 125, 
Oudh Rent Act, must depend in a great measure on the 
steps taken by the Deputy Commissioner at this stage. 

If the Deputy Commissioner report that satisfaction 
of the decree caD be made in the manner referred to in 
section 243, Civil Procedure Code, the court may suo 
motu, and without an application to this effect on the 
part 'of the judgment-debtor, appoint a manager, and 
the Deputy Commissioner* may be appointed manager. 
The duties of the court then, in executing a decree for 
arrears of rent due in respect of an under-proprietary • 
tenure, differ from its duties in the execution of an 
ordinary civil decree on the following points, viz. : 
(1) The court cannot proceed to sale immediately after 
attachment, but must give the Deputy Commsssioner an 
opportunity of ascertaining whether satisfaction of the 
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decree cannot be made in certain modes other than sale, 
and ( 2) the court can, without an application from the 
judgment-debtor, appoint a manager, if it appear from 
the Deputy Commissioner’s report that satisfaction of 
the decree can be made by certain measures, and when¬ 
ever the court appoints a manager it can appoint the 
Deputy Commissioner to be manager. In all other 
respects the duty of the court is the same as has already 
been described. 

If the court nominate any one but the Deputy 
Commissioner to be manager, the duties of the manager 
will be the same as those above described. But if the 
Deputy Commissioner be appointed manager, the law 
provides that “ he may exercise for the satisfaction of 
the decree against the judgment-debtor all the powers 
which under any law in force in Oudh he might have 
exercised for the recovery of an arrear of revenue due 
by such judgment-debtor to the Government.” I deem 
it necessary to draw particular attention to the wording 
of this provision of the law, for, by the use of the terms 
“ satisfaction of the decree against the judgment-debtor ” 
and “ an arrear of revenue due by such judgment-debtor,” 
it seems clear that process under the Rent Act can be 
taken only against the judgment-debtor named in the 
decree, and not against the tenure in respect of which 
the arrear of rent may have accrued. There is nothing 
in the wording of this section which authorises process 
to be taken by the court against the whole under¬ 
proprietary body by the enforcement of the principle of 
joint responsibility. If then the ai'rear decreed has 
accrued from the default of the under-proprietors as a 
body, its enforcement against the nominal judgment- 
debtors, who are merely representatives of the under¬ 
proprietary community, would be manifestly unjust, and 
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under such circumstances it would be the duty of the 
Deputy Commissioner to interpose by reporting that 
the decree can be satisfied in the manner provided by 
section 243, and by obtaining the appointment of mana¬ 
ger from the court to enforce under the powers which 
he might exercise for the recovery of arrears of revenue 
that joint responsibility which the Rent Act does not 
acknowledge. In determining, therefore, whether satis¬ 
faction of the decree can be made in the manner referred 
to in sections 243 and 244, Civil Procedure Code, the 
Deputy Commissioner should ascertain whether the 
debt due under the decree is due by the judgment- 
debtors personally, or by the under-proprietary 
community conjointly. This is absolutely necessary, for 
if the Deputy Commissioner is to exercise for the 
satisfaction of the decree all the powers which he might 
exercise for the recovery of arrears of revenue due by the 
judgment-debtor, it would hardly be advisable for him 
to assume these extraordinary powers in cases in which 
action could be taken only against the judgment-debtors 
personally; for the judgment-debtors are liable to 
imprisonment under the Civil Procedure Code, and their 
rights and interests in the property are liable to sale; 
and I have explained in an earlier part of this judgment 
that the court can, on the application of the judgment- 
debtor, interpose and stay sale by the appointment of a 
manager, attaching such conditions to the appointment 
as to it may seem expedient and necessary. 

The Deputy Commissioner having reported that 
satisfaction of the decree can be made in the manner 
provided by section 243, Act VIII., 1859, and the court 
having appointed him manager, the Deputy Commissioner 
should at once take measures to adjust the rent-roll. 
As a result of his enquiries preliminary to submitting 
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his report to the court, the Deputy Commissioner should 
have decided on the course he would recommend ’ for 
adoption in the management of the estate, should the 
court appoint him manager ; and on his appointment 
he should lose no time in submitting his recommendation 
for the consideration of his superiors in the Revenue 
Department. I deem it necessary to point out that in 
cases of the nature now under discussion the word “ rent ” 
must be substituted for “ revenue,” whenever the amount 
of demand is under consideration. For instance, the 
gross receipts of the attached tenure amount, as in the 
instance previously put, to Rs. 1,200. The Government 
demand and cesses are, as before, Rs. 700, but there is an 
additional sum payable to the T’alukdar of Rs. 150, hence 
the demand is Rs. 850, not Rs. 700, and until this demand, 
together with village expenses and cost of management, 
has been satisfied there can be no surplus available for 
the liquidation of the decree. 

If the Deputy Commissioner finds that his manage¬ 
ment cannot be successful, not from any recusancy of 
the under-proprietors, but because of the severity of the 
rent fixed as payable by the estate, he can submit a 
report to the chief controlling revenue authority 
recommending a reduction of the demand, or if, after 
enforcing any of the processes for the recovery of arrears 
of revenue, such as transfer or farm, against not only the 
judgment-debtors named in the decree, but against 
those individual co-sharers whose quota of rent is in 
arrears, he finds it necessary to enforce the principle of 
joint responsibility, he can apply through the ordinary 
channels in the revenue department for the sale of the 
tenure under the laws and rules relating to sale for 
arrears of revenue. Of course, in whatever he does the 
Deputy Commissioner will be bound by the law in 
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force, and in respect of tenants or other subordinate 
holders not being co-sbarers in the under-proprietary 
tenure he will be bound by the provisions of the Kent 
Act. 


In cases such as these now under discussion the 
decree-holder is also the superior proprietor. The 
position of an ordinary decree-holder has been already 
explained, but in cases under section 125, Kent Act, it is 
the duty of the decree-holder as superior proprietor to 
render the manager every assistance in his power in the 
adjustment of the rent-roll. If he considers the process 
chosen by the Deputy Commissioner inadequate he can 
apply to the court to press the Deputy Commissioner 
to substitute a severer process. If he finds that his 
current demand is falling into arrears he can represent 
his case to the court, and, pointing out the failure of 
the Deputy Commissioner’s management, he can urge 
that the further postponement of ^ale should not be 
allowed. Beyond this, it appears to me that he has no 
power of interference, and if his representations fail to 
obtain a favorable hearing he becomes the unfortunate 
victim of circumstances. 

Having thus discussed in detail the points on which 
the determination of the question set forth in the early 
part of this judgment depends, and by which the decision 
of the case under review should have been guided, it 
remains only for me to »point out that the Superin¬ 
tendent of Estates, being a decree-holder in a case in 
which an under-proprietary tenure was attached, and the 
Deputy Commissioner appointed manager under the 
provisions of section 125, Rent Act, had no power of 
interference in the management, and no right of action 
against any of the parties impleaded in this case. The 
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Deputy Commissioner was, as manager, subordinate 
generally to the chief controlling revenue authority, 
though bound to render periodical accounts to the court, 
but he was in no way subordinate to, much less a tenant 
under, the Superintendent of Encumbered Estates. The 
saziiwal was merely a servant under the Deputy 
Commissioner, with no recognised position whatever ; 
he should never have been made a co-defendant. 

The under-proprietors were during the attachment 
subordinate to the Deputy Commissioner; the relation¬ 
ship of landlord and under-proprietor subsisting between 
the Superintendent of Encumbered Estates and these 
men was placed in abeyance by the attachment and 
appointment of Deputy Commissioner as manager. 
The under-proprietors were no longer responsible to the 
Superintendent for their rents, and the Superintendent 
was no longer responsible for the payment of the 
Government revenue. No process on the part of 
Government could be taken against the Superintendent 
for an-ears of revenue accruing under the management 
of the Deputy Commissioner. The suit was clearly not 
maintainable, and the decree passed must be set aside. 


riUMT.D AT THE OUDH COY1BKMENT PlUiS* 
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Act XIX of 1863, Section 39. 

Partition Paper- Tanks and Wells. Joint Property. 


SELECT CASE No- VIII of 1874. 


In the Court of the Judicial Commissioner, Oudh. 

Civil Side : 

Before Charles Carrie, Esquire. 

Hanwant Singh, Defendant Appellant. 
versus. 

Bisheshar Bax and Jaggarnath Bax, Plain tiffs Respondents. 

Claim for a declaratory decree for irrigation from 
tanks Nos. 65,104, 112 and 286, in village Basantpur, 
parganah Sidhor district B&ra Banki. 

Held that when the paper of partition referred to in section 39 Act XIX of 
1863, does not expressly specify that tanks, wells Ac, are to continue joint property 
they must be held, to be attached to the land for the benefit of which they were 
originally made. J 

The decision of this case must be guided by the provi¬ 
sions of section 39 Act XIX of 1863, and it is to be 
regretted that the Deputy Commissioner, who must be 
cognizant of the section quoted, did not refer to it in his 
judgment. Had he done so, it is probable he would have 
saved the defendant the costs of this appeal. The suit 
is as to the right of irrigation'from certain tanks, which it 
is admitted fell at partition under Act XIX 1863 to the 
share of plaintiff. Plaintiff contends that he has the sole 
'right of irrigating from these tanks, while the defendant 
urges that the custom which prevailed in regard to the 
right of irrigation, prior to the partition, has not been af¬ 
fected by the partition. The case was disposed of in the 
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most perfunctory and unsatisfactory manner by the Extra 
Assistant Commissioner, who neither framed any issues or 
recorded any evidence, but contented himself with declar¬ 
ing that plaintiff had no right of action. In appeal, the 
Deputy Commissioner referred to a passage in the pro¬ 
ceedings of the officer charged with the partition, to the 
effect that “ for lumberdar, putwaree See. Sec., note on 
Budnae Khas,” and held that the “ et-cetera ” did not 
include irrigation. It appears from the arguments in 
my court that the estate includes three villages besides 
Basantpur, the village in respect of which this suit is laid, 
and that in Budnae Khas, the parent village, the right of 
irrigation has been declared common, and in another vil¬ 
lage some express provision on the subject has been made. 
Section 39, Act XIX 1863, provides that “ tanks, wells, 
water courses and embankments, shall be considered as 
attached to the land for the benefit of which they were 
originally made. In cases in which from the extent, 
situation, or construction of such works, it shall be found 
necessary to continue them the joint property of the pro¬ 
prietors of two or more of the estates into which the 
estate may be divided, the paper of partition shall specify 
as far as circumstances may admit, the extent to which 
the proprietors of each of such estates may make use of 
the same.” It appears to *me clear from the above that 
if the paper of partition does not expressly specify that 
tanks, wells &c. are to continue joint property, they must 
be held to be attached to the land for the benefit of which 
they were originally made, that is the land in their immedi¬ 
ate vicinity. There being no specification in the paper 
of this partition, that the tanks the subject of suit were, 
to continue joint property, they must be held to be includ¬ 
ed in the share of the plaintiff, within which it is admitted 
that they are situated. 

PRINTED AT TUB OUDII GOVERNMENT rRL33. 
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Landlord. Tenant. 
Sub-soil products- Trespass. 


SELECT CASE No. IX of 1874. 


In the Court of the Judicial Commissioner, Oudh. 

Civil Side : 

Before Charles Currie, Esquire. 

Kutbudin, Defendant, Appellant, 
versus 

Prdg Sing, Plaintiff, Respondent. 

Claim to Rs. 96-12-0.—Value of lime earth. 

A tenant with a right of occupancy has a right to the surfaoe land only, and 
not to the sub-soil products, unless such a title can be established by a right of user. 

Although there is no provision of law regulating the rights of enjoyment of 
landlord and tenant as to sub-soil products, still the landlord's entry on the land to 
procure the product is an act of trespass which gives the occupant of the land, 
should he have a right of occupancy, a cause of action for damages sustained. 

The facts of this case are as follows: Defendant, 
appellant, is the proprietor of the village of Bakk&s, 
while plaintiff, respondent, holds certain lands in the 
village as a tenant with a right of occupancy. Defen¬ 
dant, as proprietor, entered on a portion of the land 
held by plaintiff and excavated therefrom some chur, or 
lime earth, which he sold. Plaintiff sues for the value 
of tho said produce. The Court of first instance held 
that a landlord has every right to the sub-soil produce 
against' a tenant with simply possessary but not 
proprietary right, and that the latter can get damages 
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only for the loss which the landlord’s trespass upon the 
surface may cause him. The Court of first appeal ruled 
that the tenant, not the landlord, must be held to be 
entitled to the particular product of the land now in 
suit, remarking that the landlord has no right to eject 
the tenant, and therefore none to enter on possession of 
the land so long as the tenant fulfils the conditions of 
his tenancy. The Deputy Commissioner relies partly, 
though not entirely, on the definition of * land * as given 
in the Rent Act in support of his opinion that while 
the tenant pays his rent he is entitled to the exclusive 
occupancy of the land, and may deal with it as he thinks 
proper. The decision in the case of Humphreys versus 
Brogden, quoted at page 81, “ Broom’s Commentaries on 
the Common Law,” shows that by English law the title 
to the surface of land may be dissevered from that to 
the minerals, so that the surface and the minerals may 
become separate tenements; but the presumption is to 
the contrary. Under English law such a title as a 
right of occupancy is unknown, and I can find no 
precedent bearing on the point at issue amongst the 
decisions of the Indian Courts. I am not, however, 
prepared to endorse the opinion of the Deputy Com¬ 
missioner that a right of occupancy carries with it a title 
to the minerals and other products underlying the surface 
of the land. I doubt whether the Legislature intended 
to include minerals and other sub-soil products when 
defining ‘land* as including the "ungathered produce 
of land, whether spontaneous or otherwise, and whether 
growing in earth or water.” It does appear to me to be 
straining the ordinary meaning of words to say, that 
minerals are ungathered produce of land growing in earth. 
It may be said that lime earth is not a mineral; true, but, 
being itself an earth, can it be called a produce of earth. 
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and does it grow ? To grow is defined as meaning “ to 
enlarge in bulk or stature by a natural imperceptible 
addition of matter through ducts and secreting organs, 
as animal and vegetable bodies.” There are other 
meanings attached to the word, but they all imply the 
increase or advance of organic bodies as distinguished 
from that of inorganic matter. I can find no passage 
where the word " grows ” is used in the English 
language as synonymous with “ is formed.” Lime earth 
is formed, but does not grow, and it cannot come within 
the definition of land as given in the Kent Act. Besides, 
I am of opinion that the nature of the title to be 
enjoyed under a right of occupancy must be gathered 
from a wider survey of the provisions of the Rent Act 
than the mere definition of land. A tenant with a right 
of occupancy is liable to have his rent enhanced under 
certain conditions, one of which is that the rate of rent 
paid by him is more than twelve and a half per cent 
below the rate of rent usually paid by tenants of the 
same class not having a right of occupancy for land of a 
similar description and with similar advantages situate 
in the same village. It cannot be contended that a 
tenant not having a right of occupancy, that is a tenant- 
at-will, has any title to sub-soil produce. His rent is 
calculated on the benefits he can derive from the use of 
the surface land, and it follows that the rent of the 
tenant with a right of occupancy can be calculated on 
the basis of those benefits only. It appears to me then 
that a tenant with a right of occupancy has a right to 
the surface land only, and not to the sub-soil products, 
unless such a title can be established by evidence of 
user; but no such title is set up in the present case. 
It may be a matter of regret that there is no provision 
of law regulating the rights of enjoyment of the 
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respective parties in cases similar to this ; but I entirely 
concur with Extra Assistant Commissioner Narain Doss, 
that the landlord’s entry on the land for the purpose of 
extracting the lime earth is an act of trespass, which 
gives the occupant of the land, such occupant being 
a tenant with a right of occupancy, a cause of action 
for the recovery of aDy damages he may sustain by 
such trespass. On a perusal of the evidence reoorded 
in the case, I am not inclined to lower the amount of 
damages decreed by the lower appellate court, though 
I do not agree in the reasons assigned by the Deputy 
Commissioner for his decree. But there is evidence to 
shew that land from which chur has been excavated 
cannot be used for the ordinary purposes of agricultura 
for several years, and that considerable expense must be 
incurred in filling up and levelling the land. For these 
reasons, I decline to reduce the damages awarded by the 
Deputy Commissioner. I wish to put on record that it 
is not necessary for me in this case to determine whether 
the landlord has any, and if so what, remedy in the event 
of a tenant with a right of occupancy selling chur or 
other sub-soil products. 
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Female T’alukdar. Hindu Widow. Succession. 
Acquired Property. Ordinary Law. 

Act I of 1869, Section 22. Act XXXII of 1871, Section 31. 


SELECT CASE Ho. X. 


In the Court of the Judicial Commissioner of Oudh, 

Civil Side. 

Before Charles Currie, Esquire. 

Ldl Sitla Buksh Singh, Plaintiff, Special Appellant, 

versus 

Rdni Janki Kuar, Defendant, Special Respondent. 

Claim. —Possession of T’aluka Dhingw&s, District 
Pratabgarh. 

Held , that the estate conferred upon a T’alukd&r, when such T’alukdar was a 
Hindu widow, must be held to be an estate differing from that of a Hindu widow 
under ordinary law, inasmuch as it bestowed on her an absolute right of transfer 
during her life and of bequest at her death. 

Whenever it is necessary to enforce the provisions of section 22, Act I of 1869, 
and there is a failure of all the heirs specified in clauses 1 to 10 of the section, 
conflicting claims to the succession must, under clause 11 of the section, be determined 
by the law,by which the Civil Courts aro ordinarily bound to decide questions regard¬ 
ing succession, inheritance, &c., that is, in this province the ordinary law set forth in 
section 31, Act XXXII of 1871, and the person^ entitled to succeed must bo sought 
amongst the heirs of the husband and not of the widow. 

If it had been intended that an estate for which a Hindd widow was admitted 
to engngo as a T’alukdar should be held to be her acquired property, some specific 
provision to this elfect would have been inserted in Act I, 1869. 

There is not sufficient evidence to support fhe opinion expressed in tho Judicial 
Commissioner’s Circular No. 167 of the 23rd October 1862, that there is an established 
custom generally prevailing amongst Hindus throughout the province, whereby 
daughters and tho female line are altogether excluded from succession. 

One Mahpal Singh, a Rajpoot of the Bisein clan, was 
owner of the Dhingwds estate in the district of Pratdbgarh. 
He died in 12G0 Fasli, and was succeeded by his widow 
Kublas Kuar, who was found in possession of the estate at 
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the Annexation of the province. Thia lady was admitted 
to engage for the estate as a T’alukddr in 1858, and her 
name appears in the first and second of the lists prepared 
in accordance with Act I, 1869. She died in 1872, 
intestate, and the plaintiff in this suit is one of four 
claimants to the estate, which has been made over by the 
revenue authorities to the defendant, another of the claim- 
ants, who is also daughter of the deceased Kublas Kuar. 
The suits of the remaining two claimants have been 
dismissed by both the lower courts, and their concurrent 
judgments exclude the jurisdiction of this court. 
Although, therefore, this judgment will deal only with 
the claim of the plaintiff as ag ainst the defendant, it may 
be as well to note the names of the several claimants, and 
the basis of their respective claims. The four claimants 
then are, (I) Mussumat Jankee Kuar, defendant in the 
present suit, who claims as daughter of the deceased 
Kublas Kuar, and also as next surviving heir of Mahpal 
Singh; (II) Birjender Baliadoor son of Mahpal Singh’s 
daughter, Mussumat Juggurndth Kuar, by his wife Mus¬ 
sumat Sobhao Kuar, who claims as son of a daughter of 
Mahpal Singh, and also as the son of a daughter who has 
been treated in all respects as an own son within the 
meaning of clause 4, section 22, Act I, 1869. The third 
and fourth claimants are Lai Sftla Buksh, plaintiff 
in the case now before the court, and Lall ShankOr 
Buksh. These two are half brothers, being both of them 
sons of Rughonath Singh, though by different wives, and 
their claim to succeed to the estate of DhingwAs is based 
on their being the nearest male relatives of Mahpal 
Singh. With the claims of these two gentlemen as 
against e a ch other this court has no concern, but each 
claims the entire estate to the exclusion of the other on 
the ground that the estate descends by the rule of 
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primogeniture to the nearest male heir, and, while Sitla 
Buksh asserts that he fulfils this condition as the son of 
Rughonath Singh’s first wife, Shunkur Buksh bases his 
claim on the fact of his being elder by birth. 

Such is the nature of the several claims preferred, 
and I can but regret that it is not within my power to 
deal with them all, and to review the case as a whole. I 
am, however, confined to the consideration of the claim of 
L&l Sitla Buksh, as against Ranee Jankee Kuar. The 
court of first instance gave a decree in favor of plaintiff 
as nearest male heir to Mahpal Singh, while the court 
of first appeal decided in favor of defendant, holding that 
the heirs of Kublas Kuar alone are entitled to succeed. 
The points then on which the decision of this case rest 
are as follows :—(I) What were the nature and extent of 
the late Thakoorain Kublas Kuar’s rights and interests 
in the Dhingwds talukd (II) What is the meaning of the 
term “ ordinary law ” in clause 11, section 22, Act I, 
1869 and (III) Is defendant excluded from inheritance 
by any general or special usage or custom modifying the 
ordinary law of succession. 

In regard to the first point, the contention on the 
part of the plaintiff is as follows:—The estate conferred 
by the British Government on Thakorain Kublas Kuar 
was not an absolute estate in fee, such as would exclude 
collaterals and reversioners claiming through her husband. 
The British Government did nothing more than restore 
the Thakoorain to the status she held prior to annexation, 
which was that of a Hindu widow. The Thakoorain 
therefore held the estate of inheritance of a Hindu widow 
with all its rights and all its liabilities, amongst the latter 
of which must be included the rights of reversioners 
claiming through her husband, inasmuch as these rights 
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were never confiscated. As to the law by which the 
succession to Kublas Kuar’s estate must be governed, 
it was contended that there is no provision in Act I, 
1869, for female T’alukddrs, or for succession to female 
T’alukddrs, and that this Act cannot apply to the present 
case; but, whether it does or no, it is necessary to go 
back to the terms of the sanad granted to Kublas 
Kuar, for, by section 3, clause 5 of the Act, the 
Thakoorain held the estate subject to all the conditions 
contained in the sanad. Keferrinsr to the wording of the 
sanad, which provides that in the event of the holder 
thereof dying intestate the estate should pass to the 
nearest male heir by the rule of primogeniture, it was 
urged that, as at the time this sanad was granted the 
Thakooraiu was a Hindu widow without a male heir of 
her body, and who, being incapable of remarriage, could 
have no male heir, it must have been the intention of the 
Government that the estate should, on her dying intestate, 
pass to the nearest male heir of her husband, to the exclu¬ 
sion of her daughter, of whose existence the Government 
must then have been aware. On behalf of the defendant 
it was urged that the intentions of the Government 
must be determined by subsequent express legislation, 
and that it is evident both from the terms of the sanad, 
and the provisions of subsequent legislation as set forth 
in Act I, 1869, that the estate conferred by the British 
Government on Kublas Kuar was an estate totally 
different to what she held previous to annexation, that 
it was in effect an estate in fee. The learned Counsel 
for the plaintiff relied, in support of his contention that 
the estate conferred by the British Government on 
Kublas Kuar was that of a Hindu widow, on an opinion 
expressed by the Lords of Her Majesty’s Privy Council 
in their judgment in the case of the widow a of Shnkur 
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Sahae, versus Rdjah Kashi Persliaud (Provincial edition 
of Privy Council Judgments, No. XIV), to the effect 
that if the widow of Shankur Sahae had been found 
entitled to full T’alukdari rights, “ it may be doubted 
whether the effect of the Governor General’s letter of 
1859, and the subsequent legislation, is to relieve a Hindu 
widow, though a T’alukddr, from the disabilities imposed 
upon her by the general law.” In the lower courts 
the defendant’s position was supported by reference to 
former decisions of the highest courts of the Province, 
and more especially the judgment of the Officiating 
Judicial Commissioner in the case of Alf Bahadur and 
Mean Ootum Singh, versus Roshan Zaman Khdn, involv¬ 
ing the right of succession to Mussamat Zahoor-ul-Nissa, 
the T’alukddr of Oosmanpur. In my court the learned 
Counsel for the defendant did not refer to the above 
precedents, but relied rather on a passage in the judgment 
of the Lords of Her Majesty’s Privy Council in the 
case of the Ranee of Chilaree, versus the Government of 
India (Provincial edition of Privy Council Judgments, 
No. XIII), which runs as follows:—“ It is clear that the 
letter (of the Governor General of India in Council of 
10th October 1859), which was a mere act of grace, was 
not intended to operate as an original grant to such 
heirs (that is, the heirs of T’alukddrs who had been 
permitted to engage, and who had died between 
the time of the engagement and the date of the 
letter), for if such were the case the heir of a 
widow, mother, or grandmother, would have taken an 
estate descendible to her own heirs, instead of the estate 
of a Hindti. female heiress descendible to the heirs of 
the person to whom she succeeded, and thus the estate 
would have been taken out of the family of the T’alukdar 
who had been permitted to engage.” 
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I am of opinion that in the decision of this case the 
court must be guided by the provisions of Act I, 1869. 
Whatever may be the wording of the sanads originally 
granted to the T’alukdars, male or female, the conditions 
of those sanads must now be construed with reference 
to the provisions of Act I, 1869, in so far as those 
provisions apply. By the sanads, the British Government 
conferred on all T’alukdars, both male and female, an estate 
different from what they held prior to annexation. For, 
while the estate conferred conveyed an absolute heritable 
and transferable right, the estate previously held, though 
it may have been heritable and transferable, was so 
only subject to the provisions of Hindu or Mahomedan 
law, as the case might be. The conferment of such 
an absolute estate, opposed as such a title was to the 
traditions of Hindu and Mahomedan law, naturally 
gave rise to grave doubts, more especially as to the course 
of succession ; and Act I, 1869, was passed, as may be 
gathered both from its title and preamble, to remove these 
doubts and to regulate the succession to estates held by 
T’alukd&rs. Since, then, I am of opinion that I must 
be guided in the decision of this case by the provisions 
of Act I, 1869, I do not consider myself bound by 
judgments of the Financial Commissioner or Judicial 
Commissioner of the province given before the passing of 
that Act. The decision in the Oosmanpur case was 
certainly given after the Act came into force, but, in his 
judgment on that case, the Officiating Judicial Commis¬ 
sioner did not discuss the effect of the Act on the sanads 
granted to T’alukdars, he assumed it to have been finally 
decided that, under the sanads, the estate held by a female 
T’alukdar must descend to her heirs, and not to those of 
her husband, and he confined himself mainly to the 
discussion and determination of a plea of waiver set up by 
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the defendant in the case and I do not consider myself 
bound to follow this decision, and it remains only to con¬ 
sider the effect of the opinion expressed by the Lords of 
the Judicial Committee in the case of the Ranee ofChilaree 
versus the Government of India. In that case their Lord- 
ships were discussing the effect of the Governor General 
in Council’s letter dated 10th October 1859, without 
reference to the provisions of Act I, 1869, for at the 
conclusion of their judgment their Lordships say that they 
are of opinion that Act I, 1869, cannot apply to the case. 
It is evident, therefore, that the passage quoted from this 
judgment by the learned Counsel for the defendant 
cannot be accepted as an authoritative expression of their 
Lordships’ views on the effect of Act 1,1869, in modifying 
the conditions of the sanad. This view of the question 
is strengthened by the passage quoted from their 
Lordships’ judgment in the case of the widow of Shankur 
Sahae, versus Rdjah Kashf Pershad, from which it would 
appear that their Lordships were doubtful how far 
the Governor General’s letter of 1859 and subsequent 
legislation relieved a Hindu widow, though a T’alukddr, 
from the disabilities imposed upon her by the general law. 
These two judgments were delivered on the same day, 
29th July 1873, and if their Lordships had in the one 
judgment expressed a decided opinion as to the nature 
and extent of the rights of a Hindu widow, being a 
T’alukddr, in an estate held by her under the Governor 
General’s order of 10th October 1859 and the provisions 
of Act I, 1869, they would not have expressed any doubt 
on the point in the other case. 

To revert to Act I, 1869 ; I am of opinion that the 
estate conferred upon a T’alukddr, when such T’alukddr 
was a Hindu widow, must be held to be an estate differing 
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from that of a Hindu widow under ordinary law, inas¬ 
much as it bestowed on her an absolute right of transfer 
during her life and of bequest at her death, while the law 
interposes to regulate the succession in cases in which 
such power of transfer or bequest is not exercised. It is 
scarcely necessary for me to quote precedents to shew 
that the power of a Hindu widow over an estate inherited 
from her husband is by ordinary law limited, but I would 
refer to the decision of Her Majesty’s Privy Council in 
the case of Mussamat Thakoor Deybee, versus Hal Baluk 
Ham and others, XI., Moore’s Indian Appeals, page 139, 
and the cases quoted in that judgment. As to the power 
of transfer and bequest conferred on, or rather confirmed in 
favor of, T’alukddrs by Act I, 1869, it is sufficient to refer 
to section 11 of the Act and the definitions of “ T’alukdar,” 
“ transfer,” and “ will,” in section 2. It has already been 
noted that Thakoorain Kublas Kuar’s name is entered in 
the first of the lists mentioned in section 8, and the 
words of the masculine gender in section 11 must, under 
section 2, Clause 1, Act I of 1868, the General Clauses 
Act, be taken to include females. 

In the course of his address, the learned Counsel for 
the plaintiff urged that a person might hold an estate 
absolute for some purposes, but limited as to other pur¬ 
poses. In this view I entirely concur, and the conclusion 
at which I arrive is, that the estate held by Thakoorain 
Kublas Kuar was absolute for purposes of transfer, i. e., 
alienation inter vivos and of bequest, but that it was 
limited as to succession in the event of her failure to 
exercise the power of transfer and of her dying intestate. 
This brings me to the second point on which the deter¬ 
mination of this case rests, viz., what is the meaning of the 
term “ ordinary law,” in clause 11, section 22, Act I, 1869 ? 
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It is admitted that, in so far as the parties to> the case 
immediately before the court are concerned, neither one 
nor the other falls within the meaning of any one of the first 
ten clauses of section 22 of the Act, and that consequently 
the estate must pass to such persons as would have 
been entitled to succeed to it “ under the ordinary law to 
which persons of the religion and tribe of such T’alukddr " 
are subject. What is this ordinary law ? On the part 
of the plaintiff it is contended that the ordinary law 
must be held to be section 31, Act XXXII, 1871, which 
provides that “ where in any suit or proceeding it is 
necessary for any court under this Act to decide any 
question regarding succession, inheritance, &c., the Hindi! 
law, in cases where the parties are Hindus, shall form 
the rule of decision, except in so far as such law has 
by legislative enactment been altered or abolished, or is 
opposed to any custom prevailing in the province of Oudli." 
On the part of defendant it is urged that ordinary law 
implies exclusion of custom, that the object of the first 
ten clauses of section 22 of Act I, 1869, was to define the 
custom prevailing in Oudh, and that it was only on 
failure of such custom that the ordinary Hindu law was 
to prevail. In reply, it was pointed out, by reference to 

Menu’s institute, i.-ios certain passages in “ Menu’s Insti- 
Ditto ditto ii— is tutes,” that Hindu law expressly 

acknowledges custom. The contention of the plaintiff must 
prevail. I have no doubt that, whenever it is necessary to 
enforce the provisions of section 22, Act I, 1869, and 
there is a failure of all the heirs specified in clauses 1 to 
10 of the section, conflicting claims to succession must 
be determined by the law, by which the Civil Courts are 
ordinarily bound to decide questions regarding succession, 
inheritance, &c. In this province such ordinary law is 
that set forth in section 31, Act XXXII, 1871. The 
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object of the legislature in enacting section 22, Act I, 
1869, appears to me to have been to secure that the estates 
which, according to the custom of the family on or before 
the thirteenth day of February 1856, ordinarily devolved 
upon a single heir, or which under the sanads were 
declared subject to the rule of primogeniture, should pass if 
possible to a single male heir; and for this purpose no less 
than ten classes of male heirs are specified. But, failing 
all such male heirs, the estate was to pass to the persons 
that would have been entitled to succeed under the 
ordinary law. The use of the word “ persons” in the plural 
number in clause 11, section 22 of the Act, leads to the 
conclusion that it was not contemplated that when an 
estate must devolve under the ordinary law it must neces¬ 
sarily pass to one heir only. With reference to the argu¬ 
ments as to whether the estate of Dhingwds formed part 
of Kublas Kuar’s stridhun, or whether it was acquired 
property falling within the meaning of woman’s property, 
it seems sufficient for me to observe that if it had been 
intended that an estate for which a Hindi! widow was 
admitted to engage as a T’alukd&r should be held to be 
her acquired property, some specific provision to this effect 
would have been inserted in Act I, 1869. 

Such being my view*of the meaning of the term 
“ordinary law” in clause 11, section 22, Act I, 1869, it 
follows that in order to find the persons entitled to succeed 
under that law we must turn to the heirs of Mahpal Singh, 
and not of Kublas Kuar, for the latter having failed to 
exercise her power of alienation or bequest, her estate 
must, in default of any of the heirs specified in clauses 1 
to 10, section 22, be held to have been for purposes of 
succession that of an ordinary Hindi! widow. This being 
so, defendant would ordinarily succeed. 
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But there remains the third point, viz :—Is defendant 
excluded from inheritance by any general or special usage 
or custom modifying the ordinary law of succession ? It is 
contended by the plaintiff that it is a custom generally 
prevailing throughout the Province, that in Hindu families 
daughters do not succeed to landed property, and that 
this custom certainly prevails amongst the Bisein clan of 
Rajpoots, the clan to which Mahpal Singh belonged. In 
support of the asserted custom, reference was made to the 
Judicial Commissioner’s Circular No. 167 of 23rd October 
1862 (Reprint No. XIII), in which the custom which 
excludes daughters and the female line altogether from 
the succession is described as established by the almost 
singularly unanimous replies on this question. In regard 
to this, I must refer to my decision in the case of Padam 
Singh, plaintiff appellant, versus Pertab Singh and others, 
defendants respondents, decided 15th May 1873, in which 
I carefully reviewed the whole of the passages in the 
correspondence relating to the native laws of this Province, 
on which the opinion expressed in the Circular quoted is 
based. The conclusion I formed was that there is not 
sufficient evidence to support the assertion that there is an 
established custom generally prevailing amongst Hindus 
throughout the province, whereby daughters and the 
female line are altogether excluded from succession. A 
copy of the judgment in question is appended to this 

No. 7-278 of Civil Appeals of 1873. 

Padam Singh, Plaintiff, Special Appellant, 

versus 

Partab Singh, Polikar Singh, Gulab Singh, and Jait Bahadur, Defendants, Special 
Respondents. 

Claim .—Possession of one biswa, two biswansees, ten kanchwonsee* y 7 -^ in 
Tillages Panapur and Bhilawan, parganah Ban gar, district Hardui. 

Appeal against order of the Deputy Commissioner of Hardui, dated the 13th 

August 1872. 
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judgment. As to the asserted special custom of the Bisein 
clan, it appears sufficient for me to preface my analysis of 
the evidence adduced in support of such a custom by 
quoting the following passages from the judgment of Her 
Majesty’s Privy Council in the case of Lakshmi 

Ammual, versus Sivananantha Perumal Sethurayer (XII, 
B. L. R., p. 396):—“ Their Lordships are fully sensible of 
the importance and justice of giving effect to long estab¬ 
lished visages existing in particular districts and families in 
India, but it is of the essence of special usages, modifying 
the ordinary law of succession, that they should be ancient 
and invariable ; and it is further essential that they 
should be established to be so by clear and unambiguous 
-evidence.” It remains for me to determine whether the 
special custom pleaded by plaintiff is proved to be ancient 
and invariable by clear and unambiguous evidence. There 
are nine instances spoken to by the witnesses adduced by 


Phesbnt, 15th May 1873: 

For Appellant, Pundit Buklit Narain and Pundit Goordial, Vakeels. 
For Respondent, Munslu Kalec Pershad, Vakeel. 


The point for determination is wither the plaintiff, son of Bai Singh, brother 
of Dawan Singh, deceased, is entitled to succeed to the said Dawan Singh’s estate in 
preference to the defendants, sons of Dawan Singh’s daughter. The court of first 
instance held that the custom excluding daughters from succession to landed property 
generally prevailed in the province. This view of the prevailing custom is supported 
by Mr. Campbell’s Circular No. 167, dated 23rd October 1862, printed at pages 
267*269, Oudh Judicial Rules and Circulars. There Mr. Campbell says that almost all 
replies to tho question as to the practice in Oudh regarding the succession of daughters 
are singularly unanimous, that the collaterals of the male line succeed to all kinds of 
property to tho exclusion of daughters, the latter having only right to maintenance 
and marriage* Commenting on this, the Chief Commissioner (Mr. Wingfield), in the 
case of Ikram Singh and others, appellants, versus Man Singh, respondent (Revised 
Collection of Selected Cases, p. 1), remarked that he could not accept the Judi cial 
Circular alone as a rule on tho point, and that he thought it far safer to follow the 
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the plaintiff, in which male co-relatives are said to have 
succeeded in Bisein families to the exclusion of daughters. 
The first of these is the estate of Rampore, now held by 
Rdjah Hanwant Singh, to which the Rdjah is said to 
have succeeded on the death of Lall Bhyree Sail in 
preference to a daughter. This case cannot be accepted 
as a case in point, as, b oth from the admission of Rdjah 
Hanwant Singh, and, from the evidence of Gopal Singh 
(p. 63) and Rostam Singh (p. 71), there is reason to believe 
that Rdjah Hanwant Singh was adopted by Lall Bhyree 
Sail or his widow. The second instance, that of Badree in 
parganah Behar, is also a case of adoption. The third 
instance viz., the Dirwar taluka, is spoken to only by Lai 
Sarabjit Singh, and he admits that the alleged division of 
the estate of Rae Maha Singh between the male heirs, 
although he left a daughter surviving, did not occur in 
his time (p. 30). The fourth instance is spoken to by 


undoubted Hindu law. Referring to the correspondence on which Mr. Campbell’a 
Circular was based, I find at p. 29. in a letter from the Deputy Commissioner of 
Hardui (the very district in which the property in suit is situated), the following 
remark;—‘‘ In the event of the failure of male issue, the sons of the daughters inherit.’* 
Again, at p. 68, occurs the following under the signature of Mr. Carnegy, Deputy 
Commissioner of Lucknow:—“In the majority of cn»cs a daughter does not get a share 
during the lifetime of mule heirs, and sometynes, even in the existence of a brother 
and nephew of the deceased, she is excluded from inheritance, but this is very seldom 
the case.” Again, at p. 71 there is this opinion :—“ In default of the widow, a daugh* 
ter is considered deserving of inheritance,” and ** a daughter cun also get the property 
if she have issue or has hopes of having issue, otherwise she will not be considered 
entitled.” Lastly, at page 121 we are toldjthnt in default of male lino the widow 
inherits for life, and after her her daughters and thsir sons—district custom in accordance 
with this law. But against this is the opinion that a person cannot give preference to 
his daughter over male relatives in the disposition of his property, but she can claim 
a marriage portion before distribution. In so far then as this correspondence is any 
guide to the customs generally prevailing in the province, the balance of evidence 
appears to be against the opinion expressed in the Judicial Circular. As regards the 
custom in this particular district or neighbourhood, it appears from tho judgment of 
the Lower Appellate Court that^Mr. McMinn, a Settlement Officer of considerable 
•experience, came to a conclusion opposed to that of tho court of first instance 
in this casej and further, that in a case decided by arbitration, the arbitrators 
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Sheopal Singh, who says (p. 34) that Gain Singh of 
Danawan was succeeded by Sheodutt, not a near relative, 
although Gain Singh left a daughter ; this witness does 
not know when this occurred, nor where the daughter of 
Gain Singh was married. The fifth instance, that of 
Kanowli, parganah Dhingwds, is referred to by Sheopal 
Singh (p. 84), but he seems to know little about it. 
Benee Madho Singh, himself a resident of Kanowli, 
states that Buccus Rae Singh was a partner in the village, 
who died fifty years ago, leaving only a daughter and a 
widow. The latter succeeded to the share, but when she 
died it fell to the family of witness, in preference to the 
daughter, although she was alive (p. 48). This succes¬ 
sion appears to hav e been contested in the British courts. 
The sixth instance is th at of Kumar Singh in Adhara r 
mentioned by Sheodial Sin gh (p. 43), where Abhiman 


being Rajpoots of the Oour and Chundel rlnns, daughters were not excluded. 
Thus then, not only is the evidence as to the general practice prevailing through¬ 
out the province against the plnintifTs present claim, but the evidence as to the 
custom of the neighbourhood is also against him, and there remains only his plea 
based on the express conditions of the tcajib-vl-urz. It was on this point that 
the case was referred back for enquiry into the manner in which the administration 
paper was attested, as to the measures taken to ascertain that the several co-sharers 
were fully acquainted with the contents of the document, and as to the time when, and 
manner in which, the signatures wore attached. The enquiry lias not been os exhaustive 
as it might have been, the court having apparently confined itself to ascertaining 
whether the defendant’s gra ndmother was present and a consenting party to the 
attestation. The witnesses say that the wnjib*ul*urz was prepared and attested in the 
Settlement Court-house at Hurdui, in Bhadou. This is wrong, for it was attested on 
1st July 1867, some six weeks or more before the e< mmencement of Bbadon. They 
say that Moost. Oomrao Ku&r was present, but their statements are contradictory, one 
saying she was sitting outside the kutcherry in a gharrie, and another that she was 
in a doolie j one witness says that the patwari told her the contents of the paper, 
and obtained her assent and permission to sign on her behalf; another says that the 
patw&ri and the lumberdir explained the paper. The witnesses arc terribly ignorant 
aa to the officer before whom they were called on to attest the document, one going so 
far as to say positively it was Neaz Ahmed, the Tuhsfldai*, when in fact it was a Hindu* 
a Sadr Moonserim. The Extra Assistant Commissioner remarks that the presence of 
Moost. Oomrao Ku&r at the attestation is extremely improbable; this improbability 
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Singh is said to have got the estate in preference to the 
daughter. From the admission of this witness (at p. 46), 
that Abhim&n Singh was the second son, and from the 
statements of Gopal Singh (p. 61),.Rustam Singh(p. 71), 
and Gunesh Singh (p. 75), there can be no doubt that 
Abhimdn Singh was adopted by PemKuar, the widow 
of Kunwar Singh. There are two cases mentioned as 
having occurred in Bilha, and one in Dhangwar. As to 
this last, the only reference to it is in the deposition of 
Sheodin Singh at (p. 40). One of the Bilha cases is that 
of Isree Bux Singh, who was succeeded by Jage 3 ar Bux 
Singh ; but this was again a case of adoption, as Jagesar 
Bux Singh was a youger son (p. 47). It is not easy to 
determine what the second case of Bilha referred to by 
Sheodin Singh was, but at p. 61 we learn from Gopal 
Singh that Mangal Singh was adopted by Abhimdn 
Kuar at Bilha. Of the whole nine instances adduced, the 
majority are cases of adoption, and in respect of the 
remainder the evidence is far from clear and unambiguous. 
Moreover, three instances in which daughters of Bisein 
families did succeed are adduced by the defendants, and 
it would thus appear that the custom, if it exists, is not 
invariable. 

I am of opinion then that the plaintiff has failed 
to prove the special usage and custom which he has set 

is increased by tbe fact that, a year previous to July 1867, this lady had gifted her 
projjorty to the defendants in this suit, and applied for a mutation of names in their 
favor, and in July 1866 she executed a gencsol power of attorney in favor of Pertdb 
Sit gh, one of the defendants. The witnesses called by plaintiff speak to the presence 
of Pertab Singh at the attestation of the wajib-ul-urz. It seems natural then to 
expect that Pertii b Singh would have undertaken the dnty of explaining the contents 
of thi9 document to his grandmother, and would have signed it on hor behalf instead 
of leaving it to the patw&ri to do. It is impossible for the court to enforce tho 
conditions of a document as to the proper attestation of which tho evidence is so weak 
and conflicting, when the condition to bo enforced is opposed not only to undoubted 
Hindd law, but also to preponderance of evidence in regard to tho customs prevailing 
in the immediate neighbourhood of the village to which the document appertains. 
The decision of the Lower Appellate Court in faror of defendants, the daughter’s sons, 
must be upheld. 
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up, and that there is no sufficient evidence to warrant 
the courts excluding daughters from the succession. 
This being the conclusion at which I arrive on the 
evdence, I must affirm the decree of the Lower Appellate 
Court passed in favor of Ranee Jankee Kuar. 


PRINTED AX TUG OUDH GOVERNMENT PRESS. 
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Penal Code.—Section 177. 
Policemen enlisting under false name. 


SELECT CASE No. XI of 1874- 


In the Court or the Judicial Commissioner of Oudh. 

. Criminal Side : 

Before Charles Currie, Esquire. 

Crown verstis Juggat Singh. 

Charge.—Section 177, Penal Code. 

Held that a police recruit ie legally botmd to enlist under his own name, and is 
liable to the penalty provided in section 177, Penal Code, if he gives a false one. 

Section 177, Penal Code, provides that whoever 
being legally bound to furnish information on any 
subject to any public servant, as such furnishes, as true, 
information on the subject which he knows, or has 
reason to believe to be false, shall be punished. The 
Assistant Commissioner says, a recruit is not legally 
bound to give his own name. Section 7, Act 5 of 1861, 
declares that the appointment of all police officers other 
than those mentioned in section 4 (and constables are 
not mentioned in that section) shall under such rules, as 
the Local Government shall from time to time sanction, 
rest with the Inspector General and District Superin¬ 
tendents of Police. The rules sanctioned by the Local 
Government under this section are to be found in the 
Police Manual. If then the Police Manual requires 
that a recruit should give his own name, he is legally 
bound to give it. Para. 611 of the Police Manual 
provides that no recruit shall be considered as finally 
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enlisted in the force, until his descriptive roll has been 
received back duly verified. In the descriptive roll there 
is a column for the recruit's name, parentage, &c. How 
this is to bo properly verified, if a man gives a wrong 
name, I do not see. I bold then that a recruit is legally 
bound to give his own name; and if he gives a false 
name is liable to the penalties provided by section 177, 
Penal Code.” 


FBJLNTilD AT THE QUITE QOVEJMiMEOT PE ESS. 
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Execution of Decree—Debt—Pledge—Bona fide 
purchaser. 


SELECT CASE No. XII. of 1874- 

In the Court op the Judicial Commissioner of Oudh. 

Before Charles Currie, Esquire. 

Bhawdni Dio, Defendant Appellant 
versus 

Sdligrdm, Plaintiff Respondent 

Claim for possession of 2 annas share in mauzah 
Gobindpur. 

Referred by the Deputy Commissioner of Lucknow, 
under Section 18 Act XXXII. 1871. 

Held that a party to whom property is pledged for a debt, if hs contents himself 
with a simple money decree against his debtor, cannot execute his deeree against the 
property pledged, to the prejudice of a subsequent bond fide purchaser. 

The order of reference sets forth that this case is, 
at the instance of appellant’s counsel, referred to this 
court for decision as to the correctness of the Extra 
Assistant Commissioner’s ruling, to the effect that a 
mortgagee by suing for the money debt due to him and 
obtaining a decree for that only, without reference to the 
property hypothecated, had ipso facto forfeited all claim 
as against that property by virtue of his mortgage. The 
Extra Assistant Commissioner appears to have relied on 
the judgment of the Calcutta High Court in the case of 
Sawaruth Singh and others versus Bheennak Subhao XII. 
W. R. 522, but this case does not appear to me to support 
the ruling. The defendant, appellant, produced in my 
court IX. B. L. R. page 230 Lala Tilakdhanee L&l versus 
James Furlong and another, where, in a suit to recover 
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certain sums in deposit and to have it declared that the 
plaintiff’s lien on them under a mortgage was prior to that 
of defendant, it was held that the plaintiff’s mortgage 
gave him priority and that he was not barred from 
bringing the present suit by his having already sued to 
recover the amount and obtained a mere money decree. 
The Judges in this case followed the Full Bench ruling in 
Gopeenath Singh versus Shew Sahai Singh I. W. R. page 
315 ; and I note that the judgment relied on by the 
Extra Assistant Commissioner also followed the same 
ruling. It is clear therefore that the two judgments 
are intended to affirm the same principle, viz : that a 
party to whom property is pledged for a debt, if he 
contents himself with a simple money decree against his 
debtor, cannot execute his decree against the property 
pledged, to the prejudice of a subsequent bond Jide 
purchaser. He may enforce his lien by separate action 
against the party in possession of the property pledged 
to him, but he cannot execute his money decree against 
the property in the hands of the subsequent purchaser. 
It is clear that if the party after obtaining a money 
decree can enforce his lien by separate action against the 
party in possession of the property pledged to him, he 
cannot, be said to have forfeited by his money decree all 
claim against the property pledged. I must therefore 
express my dissent from the ruling of the Extra Assistant 
Commissioner. But if the Full Bench ruling be applied 
to the present case it will be seen that Umbica Parshad 
the prior mortgagee cannot enforce his money decree 
against Saligr&m, the party in possession of the property 
pledged. Even though he, Umbica Parshad, might 
enforce his lien by separate action, this does not give 
Bhaw&ni Din defendant in this case, a right to do so. 
Bhawani Din defendant purchased, at a sale in execution 
of a decree held by Umbica Parshad, the rights and 


Digitized by Google 



( 3 ) 

interests of another Bhawani Din the judgment-debtor 
in certain property. Bhawdni Din, defendant, by this 
purchase acquired only the rights and interests of the 
judgment-debtor in the property sold; he did not 
acquire any right in the lien held by the decree-holder 
over this property. His plea that he stands towards this 
property in the same position as Umbica Parshad, the 
decree-holder, cannot be maintained. The decision of the 
Extra Assistant Commissioner should in my opinion be 
affirmed. 


PRINTED At THE OUDH GOVERNMENT PRESS. 
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Auction Purchaser. 

Decree for money. Decree against hypothecated property 


SELECT CASE No. XIII of 1874. 


In the Court or the Judicial Commissioner, Oudh, 

Civil Side, 

Before Charles Currie, Esq. 

Hakim Muzaffar Hussen Khdn, Plaintiff, Appellant, 

versus 

Rdm Bin and Newal, Defendants, Respondents. 

Claim. —Recovery of a field of three bighas six biswas 
in village Jent Gaon, parganab Kdkori, district Lucknow. 


Held, that when the decree is a simple money decree, the auction purchaser 
acquires only the rights and interests of the judgment-debtor at the time of the sale ; 
but, when the decree is against the property hypothecated for the debt, the auction 
purchaser acquires the rights and interests of the judgment-debtor at the time of tho 
hypothecation. 

The husband of one* Mussamdt Mankurid’s 
mortgaged, in January 1869, ber four annas share in the 
village of Eentgdon to plaintiff. He subsequently, in 
Eebruary 1869, mortgaged bis sir land, which had been 
exempted from the first mortgage, to plaintiff. In 
September 1869, Mussamdt Mankurid’s husband again 
mortgaged one plot of bis sir to defendants. In 
September 1871 plaintiff obtained a decree, and the 
property was brought to sale in execution of this decree, 
in January 1873, and purchased by plaintiff. The question 
is, whether plaintiff purchased subject to the second 
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mortgage held by defendant, or not. The court of first 
instance decided in favor of plaintiff, remarking, “I think 
I must give my finding in the plaintiff’s favor, as it has 
been ruled in the case as per margin that a prior mort¬ 
gagee's lien prevails against a subsequent mortgagee, - 
even after the sale of the property to him or a third 
party.” The learned Judge has omitted to give on the 
margin of his judgment the ruling on which his decision 
was based, and it is to be regretted that the lower 
appellate court did not call upon him to rectify his 
omission. On appeal, the Deputy Commissioner held that 
the plaintiff had no locus standi in court, except as an 
auction purchaser; and that as such he could not avoid 
liens created by the person whose rights and interests 
he bought. The reason assigned for this finding is, that 
plaintiff had obtained a decree against certain lands for 
the recovery of a debt secured by those lands, and that the 
sum realized at the auction sale was in excess of the 
amount required to pay off the plaintiff’s lieu. I may. 
have misunderstood the Deputy Commissioner; but, if 
not, I do not follow him in his argument that the amount 
realized at the auction sale in any way affects the question; 
and yet this seems to be his view, for later in his judgment 
he says that plaintiff “claims to be something more than 
an auction purchaser, namely a prior mortgagee; but this 
claim is clearly inadmissible, his mortgage liens having 
been completely wiped out by the sale”. The decision of 
the case appears to me to turn on the fact as to whether 
the decree obtained by plaintiff was a mere money decree, 
or was a decree against the property. If the decree were a 
simple money decree, the auction purchaser would acquire 
only the rights and interests of the judgment-debtor 
at the time of the sale; but, if the decree was against the 
property hypothecated for the debt, the auction purchaser 
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would acquire the rights and interests of the judg¬ 
ment-debtor at the time of the hypothecation. There 
are several rulings to this effect: In the case of Ram- 
eshur Panda and others, versus Mussumat Soonjharee 
Coomar, IY TV. R, paga. 32, the Calcutta High 
Court (J. J. Shumbhu Nath Pundit and Phear) 
remarked—“ On looking at the record of the suit which 
terminated in the decree of May 1862, we observe 
that the plaint asked for the realization of the mortgage, 
and although the judgment did not in terms order the 
sale of the mortgaged property, it directed that the 
plaintiff’s claim should be granted ; we have therefore 
no hesitation in holding against the defendants-that the 
sale which followed in execution of the decree passed to 
the plaintiffs the actual property which was mortgaged.” 
Again, in the case of Babu R&j Narain Singh vei'sus Sheera 
Mean, VII W. R., paga. 67, the learned Judges 
Kemp and Markby remarked—“ The defendant contends 
that, under these circumstances, the plaintiff purchased 
subject to his mortgage, and that the plaintiff purchased 
the rights and interests of the mortgagor, such as they 
were, on the day of sale only. But we cannot assent to 
this. The effect of such a doctrine would he to place a 
mortgagee by simple mortgage in no better position than 
an ordinary creditor, and woilld render his lien wholly 
ineffectual, because, if a purchaser were held to purchase 
subject to the later encumbrance, and the later encum¬ 
brance was equal to or exceeded the value of the property, 
the prior mortgagee would be altogether excluded.” There 
is a third case, Brojo Kishoree Dossia, versus Mahomed 
Suleem, X TV. R. p. 151, in which it was ruled that 
where the rights and interests of a mortgagor are sold 
in execution of a decree declaring the mortgaged pro¬ 
perty liable for the mortgaged debt, the auction purchaser 
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buys the rights and interests of the judgment-debtor 
as they stood at the time of the hypothecation, and Dot 
as they stood at the time of the sale. In the present 
instance, I find, on referring to the plaint in the suit 
in which the decree of September 1871 was passed, that 
the plaintiff asked for the realization of his mortgage 
debt, by sale of the mortgaged property as well as of 
any other movable and immovable property belonging 
to the mortgagor, and that the decree was given against 
the mortgagor’s widow as iu possession of her deceased 
husband’s property, and also against the property 
hypothecated. This being so, following the precedents 
quoted, in the correctness of which I concur, I must 
restore the decree of the court of first instance. 


PRIUTED AT TAB QUDH G0V££NJ1E>'T PRiaS. 
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Limitation. 

Redemption of mortgage* 

. Act XXXII, 1871, sections 29 and 30—Act IX of 1871- 

SELECT CASE No- XIV of 1874- 

In the Court of the Judicial Commissioner, Oudh. 

Civil Side. 

Before Charles Currie, Esquire. 
Ldltdparshdd and Mattrd D&ss, Defendants Appellants. 

Versus 

Rdm Sahdi, Plaintiff Respondent. 

Claim. —Redemption of mortgage of groves. 

Referred by John Dyson, Esquire, Deputy Commissioner 
of Undo, under section 18, Act XXXII of 1871. 

Held that, in a district in which the settlement is no longer in progress, the 
period of limitation for the redemption from mortgage of immoveable property is that 
laid down in sections 29 and 30, Act XXXII of 1871. 

Semble .—Act IX of 1871 does not revive suits that have been barred, but merely 
provides terms of limitation for suits that have not been barred. 

This case was referred to this court in April last, 
for the determination of the following point. “ In a 
district in which the settlement is no longer in progress, 
what is the period of limitation for the redemption 
from mortgage of immoveable property.” The point 
is so important a one that I have deferred the disposal 
of it to the present time, in order that I might give it 
the best consideration in my power, and also in the hope 
that the question might be settled by legislative 
enactment. I deem it unnecessary to delay the disposal 
of the question further. 
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The decision of the point referred turns on the 
construction to be placed on sections 29 and 30, Act 
XXXII, 1871. These sections form part of a chapter 
headed “ special jurisdiction,” and the Referring Officer 
argues that, as the heading of the chapter is doubtless part 
of the Act, an officer trying a case which comes within the 
meaning of sections 29 and 30 must be an officer exercising 
special jurisdiction; that is to say, he must be a 
Settlement Officer. The natural conclusion from this 
premiss is, that, in districts where the settlement is no 
longer in progress, suits for redemption of immoveable 
property cannot be governed by sections 29 and 30, Act 
XXXII, 1871, but must be governed by the only 
substantive law left, viz., Act IX, 1871. 

Two questions here arise; first, whether the Referring 
Officer’s conclusion is correct, and, second, whether if 
correct the consequences are necessarily those described. 

On the first point, I would preface my remarks by 
a reference to an opinion expressed by Sir Barnes 
Peacock, late Chief Justice of the Calcutta High Court, in 
the case of Nusseerodeen Khan versus Indra Narain 
Chowdry, V. W. R. p. 93 to the following effect. “ In 
construing an Act, it is always right to look at the 
consequences of the decision, for the purpose of ascertain¬ 
ing the intention of the legislature. If a particular 
construction would lead to inconvenience, it may fairly 
be supposed that the construction is not in accordance 
with the intention of the legislature in cases in which 
the words used are susceptible of a different construction.” 
Applying these remarks to the case in point, the result of 
the construction put on the chapter “ special jurisdiction” 
in Act XXXII of 1871, by the Referring Officer, would 
lead to the following inconveniences; viz., that, in 
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districts in which Settlement is no longer in progress, 
there would be two terms of limitation for one class of 
suit s. For suits for redemption from mortgage of 
immoveable property held by T’alukd&r mortgagees 
would be governed by section 6, Act I, 1869, the 
provisions of which are similar to those of sections 29 and 
30, Act XXXII, 1871; and similar suits, where the 
mortgagees are not T’alukd&rs, would be governed by 
Act IX, 1871. There would moreover be this further in¬ 
convenient anomaly, that suits for redemption from 
mortgage of immoveable property, when the mortgagees 
are not T’alukddrs, would be subject to one term of 
limitation in the settlement courts, and to another term 
in the civil courts. But, in the absence of any special 
reason, it cannot be supposed that the Legislature 
intended to lay down, in respect of a particular class 
of suits, different rules of limitation as applicable to 
different courts. 

Again, it has been held in the courts in England 
that a general heading must be taken to be a kind of 
preamble, and that if the words of a section clearly go 
beyond the preamble they prevail, but if they are 
doubtful, the preamble may restrain them. In the 
present instance, however* a careful examination of 
the several sections forming the chapter headed 
“special jurisdiction” will I think clear up the 
intention of the Legislative, and shew that sections 29 
and 30 do not go beyond the heading, but are applica¬ 
ble to all civil courts and not restricted to special 
civil courts in districts where a settlement is under 
progress. 

It is necessary to note that Act XXXII, 1871, is the 
Oudh Civil Courts Act, and that its object, as set forth 
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in the preamble, was to consolidate and amend the law 
relating to the Civil Courts in Oudh. Under the law 
existing previous to the enactment of Act XXXII, 1871, 
there were in the province, besides the Civil Courts 
constituted under Act XIV, 1865, certain other courts, 
which in districts under settlement exercised jurisdiction 
in “ all suits of whatever description relating solely to 
the title or succession to land, or to the possession of 
land or to any right in respect of land.” These oourts 
were constituted under Act XVI, 1865, and were not 
civil, but revenue courts; appeals from their decisions 
lying in the last resort, not to the Judicial, but to the 
Financial Commissioner. Not only were these courts 
vested with special jurisdiction in respect of a particular 
class of suits, but a special term of limitation was 
prescribed for these suits in Aot XIII, 1866. This last 
Act also prescribed a special law of limitation for 
redemption of mortgages, applicable to any civil or 
revenue court in the province. When it became 
necessary, owing to the abolition of the office of 
Financial Commissioner, to transfer the superintendence 
over these revenue courts to the Judicial Commissioner, 
it was deemed advisable to consolidate into one Act the 
various provisions of Acts, XIV and XVI, 1865 and 
XIII, 1866. In this process of consolidation, those 
portions of the above Acts which it was deemed 
necessary to re-enact, were placed together in a chapter 
headed “ special jurisdictioh”; so much of Act XVI, 
1865, as it was necessary to retain, was embodied in 
sections 26 and 27, Act XXXII, 1871, whereby the 
courts previously styled revenue courts were recon¬ 
stituted as civil courts vested with a special jurisdiction * 
section 1, Act XIII, 1866 was reproduced in section 28, t' 
the section being made applicable solely to the special y 
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eiy]I.courts constituted under section 20, as th e section 
of the Act of 18(30 had been" applicable™only to the 
revenue courts constituted under Act XVI, 1805. The 
spcciaTlaw o fifth it at ion affecting suits for redemption of 
mortgages, as contained in sections 2 and 3, Act XIII, 
18GG was re-enacted in sections 29 and 30, the words 
“ in any civil court or any revenue court in the said 
province” being omitted in section 29, as redundant, 
there being under the Act no courts other than civil 
courts. It is to my mind clear that these sections 
were intended to he of general applicability, in the 
same manner as the sections which they superseded, 
and that they were placed under the chapter headed 
“ special jurisdiction,” because they contained a special 
law, not because they contained a law applicable to 
courts vested with a special jurisdiction. 

This being my view of the law, I must answer tho 
question referred as follows. “ In a district in which 
the settlement is no longer in progress the period of 
limitation for tho redemption from mortgage of 
immoveable property is that laid down in sections 29 
and 30, Act XXXII, 1S71.” 

It thus becomes unnecessary for me to discuss tho 
second question, which, in an early part of this 
judgment, I said arose in tho case, viz., whether if 
tho view taken by the Referring Officer is correct tlia 
consequences are necessarily such as he supposes. I 
deem it sufficient to note that in a recent case decided 
by the Calcutta High Court, it has been ruled that Act 
IX, 1871 docs not revive suits that have been barred, 
but merely provides terms of limitation for suits which 
have not been barred (sco case of Kapulnatk Sahoo 
versus Secretary of State). 


1'KI.Vri.U AT Till-: OCDII COYLliNMIiXT i’LLSJ* 
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Act XX of 1865 —Pleader.—Client.—Indefinite Reward.— 
Agreements opposed to Public Policy. 

SELECT CASE No. XV of 1874. 

In the Court of the Judicial Commissioner, Oudh, 

Civil Side. 

Before Charles Currie, Esquire. 

Mussamdt Gul Begam, Defendant, Appellant, 
verms 

Farkund Alii, Pleader, Plaintiff, Respondent. 
Claim. —Payment of Rs. 1,300 on account of pleader’s fees. 

“ It does not follow that, because the law—Section 39, Act XX, 1865— 
allows clients to make private agreements with their pleaders as to their remuneration, 
therefore ail such agreements are enforceable in the Civil Courts. Such agreements 
require to be closely watched, with a view to determine how far they are legal under 
the provisions of the Law of Contract. An agreement entered into by a client with 
his pleader to remunerate such pleader by the payment of an indefinite rew ard. 
conti ngent on the amount of the decree which may bo passed, is Opposed to public 
"policy. --—- - — --- 

The point referred has not been set forth as it should 
have been by the referring officer. It is, whether an 
agreement to remunerate a pleader for his professional 
services by paying him a quarter of the amount which 
might be decreed in the suit is void in law, as contrary to 
public policy. The referring officer has expressed his 
opinion that such arrangements are contrary to public 
policy. In the present instance, the plaintiff, a pleader, 
was employed in his professional capacity to conduct a 
suit, instituted by the defendant, to recover Rs. 2,564, and 
to obtain a decree declaratory of her title to receive a 
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monthly allowance of Rs. 40. The agreement between 
the plaintiff and defendant is set forth in a letter, written 
by one Fazl Hussen Khdn, son of the defendant, 
which runs,—“ As I have engaged your services as a 
vakil on behalf of my mother, Mussamdt Gdl Begam, 
and my sisters, Mussamdt Sahia Begam and Bahlia 
Begam, to prosecute their suit for arrears of stipend and 
to obtain a decree awarding stipend in perpetuity against 
one Ahmad Hussen Khdn, Mudfiddr of Khdlispur, &c., 
from the Civil Court, Lucknow, wherein the said suit 
has been instituted in forma, pauperis, and as your fee 
has been, in the presence of the aforesaid Mussamdts, 
settled to be one quarter of the subject-matter of the 
decree that may be passed, I declare that I will, so soon 
as the decree is executed, have your remuneration paid 
first of all. You should rest satisfied, and accept the 
vakdlat. There shall be no breach whatever.” Reference 
was made before the referring officer to book circular 
XIII of 1873, being this Court’s judgment in the case 
of Roshan Zaman Khdn versus Edjah Farzand Ali Khdn. 
This case was one of champerty rather than a questionable 
contract for remuneration of professional services. Refer¬ 
ence was also made to a decision of the North-West 
Provinces’ High Court, reported in the reports for 1868,— 
Mithu Lall versus Badri Parshdd. It was argued before 
me that this case did not apply, as the High Court passed 
no final order, but merely remanded the case for a new 
trial. This is so, hut the remarks made by the Court 
are pertinent. The learned Judges, ($/ J. Morgan and 
J. Roberts, say,—“ The pleader who bargains for a reward 
for his professional services beyond the ordinary rate, and 
includes in the bargain a share of the property in suit, 
may justly expect from the Courts, required to enforce 
the agreement, that the legality of the arrangement 


Digitized by Google 





( 3 ) 

between himself and his clients (persons standing in a 
very unequal position) shall be closely watched.” And 
again,—“ Many former decisions have recognized, as the 
existing law binding on the Courts, a provision like that 
which elsewhere prohibits such an agreement as the 
present one, for the division of the property to be recovered 
in the suit These decisions have not been overruled, 
and might therefore still be regarded as binding on the 
Courts.” Under English law, a barrister cannot make 
a contract of hiring and service concerning advocacy in 
litigation (Broom's Commentary on Common Law, page 
325), while promises by clients to solicitors to make them 
presents beyond their regular remuneration for profes¬ 
sional work to be done by them have been held void, as 
based on considerations opposed to public policy (Indian 
Contract Act, 1872, by Macrae, note to Section 23). 
Act XX, 1865, sec. 39, however, allows parties employ¬ 
ing pleadors to settle with them, by private agreement, 
the remuneration to be paid for their professional services, 
and provides that such agreements shall not be enforced 
otherwise than by regular suit. But, because the law 
allows clients to make private agreements with their 
pleaders as to their remuneration, it does not follow that 
all such agreements are enforceable in the Civil Courts. 
Such agreements require to be closely watched, with a 
view to determine how far they are legal under the 
provisions of the Law of Contract. I am deoidedly of 
opinion that an agreement entered into by a client with 
his pleader, to remunerate such pleader by payment of 
an indefinite reward, contingent on the amount of the 
decree which may be passed, is opposed to public policy. 
My answer, therefore, to the question referred must be in 
the affirmative, and in concurrence with the opinion 
expressed by the referring officer. 

PRINTS) AX THE OUDH aOYB&NMKNT PRESS. 
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Penal Code, Sections 494 and 109. Infant Marriages. 
SELECT CASE No. XVI. of 1874. 


In the Court of the Judicial Commissioner, Oudh. 

Criminal Side. 

Before Charles Currie, Esq. 

Crown, versus Nainsukh and Goktll. 

Charge. —Abetment of bigamy. 

If a marriage is solemnised during the infanoy of the parties, which has never 
been consummated by cohabitation, either party contracting a second marriage is not 
punishable criminally for bigamy. 

This case, which has been referred by the Officiating 
Commissioner, Lucknow, attracted my attention when I 
was looking over the abstract of minor criminal offences 
of the Undo district, and I directed the accused to be 
released on bail, pending issue of my orders. I entirely 
concur with the Officiating Commissioner that this is not 
a case which should have been entertained in the criminal 
court at all. I agree with ( the ruling of the Punjab 
Chief Court, quoted in Currie’s Indian Criminal Code, 
page 441, that if a marriage is solemnised during the 
infancy of the parties, which has never been consummated 
by cohabitation, a civil action for damages may lie 
against either party contracting a second marriage, but 
such party is not punishable criminally as for bigamy. 
If the principal is not guilty of an offence, the abetment 
of the principal’s act cannot be an offence. The conviction 
in this case is set aside, and the accused will be immediately 
discharged. 

Printed at the oudh government press. 
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Civil Procedure Code. 

Arbitration—Special Exception—Revocation, 


SELECT CASE No. XVII of 1874. 


In the Court or the J odicial Commissioner, Oudh, 

Civil Side. 

Before Charles Currie, Esquire. 

Dalli Rdm, Defendant, Appellant, 
versus 

Jairdm, Plaintiff, Respondent. 

Claim. —Under Section 326, Act VIII of 1859. 

'When parties agree to arbitration, unless the provisions of the Code are expressly 
excepted by the parties to the agreement, it must be taken as haying been agreed 
by them that it was subject to the Civil Procedure Code. 

When persons have agreed to submit the matter in dispute to the arbitration of 
one or more specified persons, no party to such an arrangement can revoke it unless 
for good cause, and no mere arbitrary revocation will be permitted. 

This is an application under section 326, Act VIII, 
1859. It appears that in January 1870 the parties 
agreed to refer certain matters in dispute between them 
to the arbitration of certain persons named. The arbi¬ 
trators met on various occasions between January 1870 
and August 1873, but did not make a final award. In 
the latter year defendant withdrew from the arbitration, 
and in December 1873 this application was presented in 
the Faizabad civil court, and the Assistant Commissioner 
declined to direct the agreement to be filed in court. 
On appeal, the Commissioner reversed this order, and, on 
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the basis of the Privy Council judgment in the case of 
Pestonjee Nasserwanjee, versus D. Manockjee & Co. 
(XII, Moore’s Indian Appeals, page 112), directed that 
the agreement should be filed and action taken as 
provided in section 326, Act VIII of 1859. In appeal 
to me it is urged that the case relied on does not apply. 
I cannot concur in this : The case relied on by the 
Commissioner is exactly analogous to the present suit. 
In that case the Lords of Her Majesty’s Privy Council 
ruled, that when parties agree to a submission to arbitra¬ 
tion, unless the provisions of the Code are expressly 
excepted by the parties to the agreement, it must be 
taken as having been agreed by them that it was subject 
to the Civil Procedure Code. It was further ruled that, 
according to the proper construction of this Code, when 
persons have agreed to submit the matter in difference to 
the arbitration of one or more certain specified persons, no 
party to such an agreement can revoke the submission to 
arbitration, unless for good cause, and that a mere arbitrary 
revocation of the authority is not permitted. In the 
present case, then, it is necessary to ascertain whether the 
provisions of the Code are expressly excepted by the 
parties to the agreement, and whether the defendant has 
shown good cause for withdrawing from the arbitration. 
Both these points must be given against defendant. In 
the agreement there is no mention of the Civil Procedure 
Code, much less any express exception of its provisions. 
As to the reasons for defendant’s withdrawal, there 
appear to be none assigned beyond a general dissatisfac¬ 
tion with the proceedings of the arbitrators. I therefore 
decline to interfere. 


FKLSTED AT THE Ol T DH GOVERNMfcAT TREilS. 
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Civil Procedure. 

Attachments made Before Judgment, and in Execution 

of Decree. 


SELECT CASE No. XVIII of 1874. 

Ix the Court of the Judicial Commissioner, Oudh, 

Civil Side. 

Before Charles Currie, Esquire. 

Rulings in the case of 

Amir All, Plaintiff, Decree-holder, 
versus 

Nawab Hddi All Kbdn. 

Claim to Rs. 400.—Referred by the Officiating 
Judge, Small Cause Court, Lucknow, under section 1, 
Act X of 1867. 

Lucknow, 25th September 1874. 

I. —When one court issues an attachment before 
judgment, and a second coqrt issues an attachment of 
the same property in execution of a decree, it is for the • 
latter court to determine the validity of all objections 
that may be raised against the seizure and sale of the 
property by its order, including any objection that may 
be based on the attachment before judgment. 

II. —An attachment before judgment cannot stand 
good against an attachment in execution of decree, 
whether the attachment issues from the same or from 
different courts. In VII, Madras Jurist, p. 19, there is a 
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case reported in which it was held that section 89 of the 
Code of Civil Procedure renders an attachment before 
judgment ineffectual as a bar to process of execution 
against the property attached in satisfaction of a decree 
in another suit, whether obtained before or after the 
attachment. The same principle has been enunciated by 
the Calcutta High Court by the Pull Bench ruling in 
the case of Sri Rammanik and another, versus Tincouri 
Rai, IV B. L. R., p. 63. 
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Officer Commanding Cantonments.—Police powers. 
Performance of duty.—Damages. 


SELECT CASE No. XIX of 1874. 


In the Court or the Judicial Commissioner or Oudh. 

L. P. D. Broughton, Administrator General of Bengal, 
and Administrator of the estate of Major General 
Sir Henry Tombs, deceased, 

Defendant Appellant, 

versus 

E. D. Sinclair, in form.il pauperis. 

Plaintiff Respondent. 

Appeal from the order of the Commissioner of Lucknow 
Division, dated the 2nd July 1874. 


17th November 1874. 

Held, that an Officer Commanding in Cantonments is vested within Cantonments 
with all the police powers which a Magistrate of a district may exercise within his 
district. 

* * 

That, as there was a daty imposed en the defendant, as Officer Commanding tn 
Cantonments, to take action in consequence of his bond fide belief that plaintiff was 
dangerous by reason of lunacy, actual or impending, and that as the action taken was 
in perfect good faith and in performance of the duty thus imposed, the defendant 
is not liable at law for damages in oonsequence of any wrong that may have been 
unintentionally done to plaintiff. 


Judgment. 

This suit was preferred by the plaintiff to recover 
damages for injury caused to his reputation .and character, 
by the illegal and wrongful interference with his 
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liberty on the part of the defendant. The interference 
complained of consisted in the confinement of’ plaintiff 
in his own house under a guard of European soldiers 
during three days, the 1st, 2nd, and 3rd November 1872. 
The defence set up was, that defendant caused plaintiff 
to be confined in order that an enquiry might be made 
into his sanity ; that in so doing the defendant, as Officer 
Commanding the Cantonments, and, consequently, in 
general control of the police, was bound and justified, in 
the interests of public safety, to act as he did on the 
recommendation of two medical officers, and on his belief 
that plaintiff was dangerous by reason of lunacy, actual or 
impending, and that defendant acted in perfect good faith, 
and in the interests of public safety. The pleas set up 
for the defendant were not, as I shall presently shew, as 
clear and accurate as they might have been. The deter¬ 
mination of this appeal, however, depends upon points 
of law, so that it is unnecessary to detail the issues fixed 
by the court of first instance, or to enter into a full 
review of the facts. The following extract from the 
judgment of the lower appellate court gives a sufficiently 
accurate statement of the facts for all practical purposes. 
The Commissioner writes that “ Plaintiff was very 
eccentric, was impressed with an idea that natives came 
to his house with the express intention of insulting him, 
and was frequently violent to them ; that two cases were 
pending on 1st November in the Cantonment Magis¬ 
trate’s court, in each of which the plaintiff appeared to 
have beaten a native very severely; that he hoisted a 
flag in his compound, before the police were set to watch 
him ; that he paraded up and down the public road in 
Cantonments, gesticulating violently and shouting in 
a loud voice as a sane man would not do, unless in 
pretending insanity, creating a disturbance and causing 
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alarm in the neighbourhood ; that plaintiff is not shewn 
to have used violence to any Europeans; that the 
medical officers who visited him shortly after his arrest 
found him civil and not offensive, though his arrest was 
likely to have caused irritation ; and that he did not then 
appear dangerous, but that having some doubts as to his 
state of mind, they recommended that he should be kept 
under observation; and that subsequently there was a 
conflict of medical opinions as to plaintiff*s sanity.” 

Both the lower courts have found that in placing 
plaintiff in confinement, under a guard of European 
soldiers, the defendant acted in perfect good faith. The 
Civil Judge writes “Whilst then there is established a 
clear case of false imprisonment on insufficient grounds, 
it is at the same time equally manifest that General 
Tombs was not actuated by any malice or personal 
feeling against the plaintiff. He was a perfect stranger 
to him. Nothing had passed before the arrest which 
would induce the belief that the General had used his 
position and authority intentionally to the injury and 
degradation of the plaintiff. From all I can make out, 
it is unquestionable that the General acted, as he repre¬ 
sented the matter to the' Government of India, in the 
discharge of a public duty, .having no doubt in view 
those antecedent acts of the plaintiff, established by tho 
evidence by which he had unfortunately acquired some 
notoriety.” So, also, the Commissioner writes, “ I do 
not think it is proved that plaintiff was, at the time 
restraint was put upon him, a dangerous lunatic, but it 
is clear that defendant believed him to be so, and on the 
whole I am of opinion that there were sufficient grounds 
for proceeding under section 4, Act XXXYI of 1858, 
which authorizes the apprehension of all persons believed 
to be dangerous by reason of lunacy.” Such being tho 
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facts, and the conclusions arrived at on those facts by the 
lower courts, decrees were given against defendant for 
substantial damages by both courts, and the main point 
raised in the appeal to this court is one of principle, viz., 
when a public officer who is bound by his duty to take 
some action, fully intending in good faith to do what is 
right, makes a mistake and causes wrong, is such officer 
liable to be mulcted in damages by a civil court ? This 
principle is set forth in the eighth and ninth grounds of 
appeal, the former of which is as follows :—“ For that 
the defendant, Sir Henry Tombs, was a public officer, 
and by virtue of his office responsible for the peace and 
good order of his Cantonments; and that it was his duty 
to prevent all breaches of the peace within his Canton¬ 
ments ; and that the detaining of the plaintiff was 
justified in discharge of such duty ; and that, therefore, 
the said Commissioner was in error in giving judgment 
for the plaintiff.” There seems to be considerable mis¬ 
apprehension as to the position of an Officer Commanding 
in Cantonments, in regard to the police, for the Com¬ 
missioner writes “The police powers of the Officer 
Commanding a station are not very clearly defined in 
Act XXII of 1864,” and a similar opinion was expressed 
by the learned counsel for the appellant in addressing 
me ; but in my opinion the position of the Officer Com¬ 
manding admits of no doubt whatever. He is vested, 
within Cantonments, with all the police powers which a 
Magistrate of a district may exercise within his district. 
That this is so, is clear from the following examination 
of the provisions of Acts XXII of 1864, and V of 1861. 
By section 11, Act XXII of 1864, the police force 
employed in any Military Cantonment is to be deemed 
part of the general police force under the Local 
Government in whose territories such Cantonment is 
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situate within the meaning of section 2, Act V of 
1861, and all the provisions of the said Act shall he 
applicable to such force. Had the section ended here, 
the administration of the police within a Cantonment 
wonld have been regulated by section 4, Act Y of 
1861; for, by that section, the administration of the 
police, throughout the local jurisdiction of the Magis¬ 
trate of the district, is under the general control and 
direction of such Magistrate, vested in a District Super¬ 
intendent, &c,; and by section 4, Act XXI Fj of 1864, 
a Cantonment is a division of a district within the 
meaning and for the purposes of the Code of Criminal 
Procedure. But the last sentence of section 11, 
Act XX II of 1864, substitutes the Commanding Officer 
of a Cantonment for the Magistrate of the district as 
head administrator of the police within the limits of the 
Cantonment. It will be observed that the words used 
are identical with those used in that part of section 4, 
Act Y of 1861, which I have already quoted, the term 
** Commanding Officer of such Cantonment” being sub¬ 
stituted for “ Magistrate of the district.” The sentence 
runs:—“ The administration of the police within the 
limits of any Cantonment in which there shall be a 
Cantonment Magistrate shall be vested in the District 
Superintendent, subject to the general control and direc¬ 
tion of the Commanding Officer of such Cantonment” 
Clearly then, an Officer commanding a Cantonment, in 
which there is a Cantonment Magistrate, as there is in 
Lucknow, has within the limits of his Cantonment all 
the general police powers conferred by Act Y of 1861 
on a Magistrate of a district; and, as all the provisions 
of this Act are declared applicable to the police force 
in Cantonments, the Commanding Officer is entitled to 
the benefit of any statutory protection accorded by the 
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Act to members of the police force. It would then, in! 
my opinion, have been a complete and sufficient answer 
to this suit, had the defendant pleaded the provisions of 
section 42 of Act V, 1861 ; for the action was 
brought for a thing done under the general police powers 
given by the Act, but it was not commenced within 
three months after the act complained of, nor yet within 
three months after the plaintiff had been released from 
jail, and was at liberty to commence it, nor were the 
other provisions of the section complied with. On this 
ground alone, I should feel justified in accepting this 
appeal, and setting aside the decrees- of the lower courts ’ r 
but as the point was not raised in the lower courts, nor 
even in this second appeal to my court, I prefer to discuss 
the principle on which the appeal to my court is mainly 
based. 

I turn to the ninth plea, which is —■ it For that public' 
officers placed in a position such as that of Sir Henry 
Tombs ought not to be liable for damages, if they only 
do what a reasonable and prudent man would do for the 
safety of the public, and particularly when they inflict 
no actual damage on any individual.” This plea is good. 
There can be no doubt that if a duty is imposed upon a 
person, the law protects that person in the bond fide 
performance of that duty, and will not permit anyone 
wronged through an error unintentionally committed 
by such person, in the performance of his duty, to recover 
damages in a court of law. As pointed out in the argu¬ 
ments addressed to the court, protection is accorded by the 
law under certain circumstances even to private individuals 
who arrest criminals (and the arrest of criminals and luna¬ 
tics is analogous), while a much wider protection is afforded 
to persons making’arrests in the performance of a duty 
imposed upon them. Were this not the case, the - 
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administration of Government would be greatly weakened, 
if not imperilled. I cannot but think that the lower 
courts in granting the decrees they did, acted under a 
misapprehension of the relations subsisting between an 
Officer Commanding in Cantonments and the police 
force, and, owing to this misapprehension, they did not 
fully appreciate the fact that the defendant, • Sir Henry 
Tombs, was bound to take some action for the preserva¬ 
tion of the peace in consequence of the eccentric conduct 
of the plaintiff. Tt is immaterial for me to determine 
whether the course adopted by Sir Henry Tombs was the 
precise course that he ought to have adopted ; it is suffi¬ 
cient for me to be satisfied that whatever he did was 
done in good faith, and that if a wrong was inflicted on 
the plaintiff it arose from a mistake. I think it as well, 
however, to point out that when the Commissioner asserts 
that the arrest should properly have been made by the 
Deputy Inspector, he could scarcely have realised the 
fact that the Officer Commanding in Cantonments occu¬ 
pies for police purposes, within the limits of his Canton¬ 
ments, the same position as a Magistrate of a district 
does within his district. The Commissioner will hardly 
assert that if it is brought under the personal observation 
of a Magistrate of a distriot, that there is, within his 
district, a person dangerous by reason of insanity, the 
Magistrate can take no action for the arrest of that 
person until he can procure the attendance of a Deputy 
Inspector of Police. It will be seen that I lay great stress 
on the position occupied by an Officer Commanding in 
Cantonments towards the police, and I have endeavoured 
conclusively to show what that position is. Holding 
then, that there was a duty imposed on the defendant, as 
Officer Commanding in Cantonments, to take action in 
(Consequence of his bond Jide belief that the plaintiff was 
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dangerous by reason of lunacy, actual or impending, 
and that, whatever action was taken, was taken in perfect 
good faith, and in performance of the duty thus imposed 
on him, I am of opinion that the defendant is not liable 
at law for damages, in consequence of any wrong that 
may have been unintentionally done to plaintiff I am 
of opinion, therefore, that a verdict should have been 
given for defendant; for, as remarked by the Calcutta 
High Court in the case of Naba Krishna Mookerjee, vs. 
the Collector of Hooghly and another, II. B. L. R. 277, 
there is no law in tins country that necessarily entitles a 
plaintiff to a verdict for nominal damages. In England, 
as a rule, costs follow the verdict; but this is not the 
case in this country, for by section 187, Act VIII of 
1859, it is incumbent on the Judge to direct by whom 
the costs of each party are to be paid. In conclusion, I 
would observe that this suit should not have been 
admitted in found pauperis. 


ranmo at the oudb ooverxmkxt ruu. 
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Market Days. 


SELECT CASE No XX of 1874. 


In the Court op the Judicial Commissioner, Oudh, 
Civil Appeal. 

Chaudhri Sult&n Sing, Plaintiff, Appellant, 
versus 

Chaudhri Balbhadar Sing, Defendant, Respondent. 

Claim to alteration of market days of bazaar in 
village Khiron, parganah Khiron, District Rdi Bareli. 

Appeal against order of Deputy Commissioner, R&i 
Bareli, dated 21st May 1874. 

1 7th November 1874. 

Held, that the right of the owner of land to use it for a market must be exercised 
with due regard to the right* of others, and that an interference with the rights of 
others creates an actionable wrong. # 

Where the plaintiff had acquired a prescriptive right to hold a market on 
Mondays and Thursdays, and the defendant, moved by malice, had fixed on the same 
days for his new market to be heid in the immediate vicinity, the courts are justified 
in interfering. 

This suit is laid to prevent defendant from fixing 
Mondays and Thursdays as the market days of a new 
market established by him. It appears that the parties 
stand in the relation to one another of uncle and nephew. 
The latter, the nephew, has obtained from the British 
Indian Association of Oudh a decree for one half the dues 
levied in the old market of Raghonath Ganj. With a 
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view to deprive his uncle of all share of the proceeds 
derivable from bazaar dues, the defendant has set up a 
new market on land of his own in the immediate vicinity 
of the old market, and* having in the first instance fixed 
Sundays and Wednesdays as market days, he has now 
changed them to Mondays and Thursdays. The plaintiff 
made no attempt to interfere with the establishment of 
the new market, as long as the market days were kept 
distinct from those of the old market, and he now only 
asks the court to interfere so far as to prohibit the market 
days in the new bazaar being fixed for Monday and 
Thursday. The court of first instance decreed the claim; 
but the Deputy Commissioner in appeal reversed the 
Extra Assistant Commissioner’s order, and dismissed the 
suit, holding that Government, by which expression, I 
presume, the Deputy Commissioner means a civil court, 
cannot interfere by order. I cannot concur with the Deputy 
Commissioner; the suit is, in my opinion, one cognizable 
by a civil court, and this appears to have been the view 
taken by the N.-W. P. High Court in the case of Thakoor 
Sing and others, versus Sheopershad Ojhar and others, V, 
N.-W. P. Reports, page 8. Holding then, that the courts 
have jurisdiction, I proceed to determine whether the relief 
asked is such as should Be granted. On behalf of the 
defendant it is urged that the wrong complained of by 
plaintiff is of the nature which is termed damnum absque 
injurid, and as such is not actionable. On behalf of plaintiff 
it is contended that the suit is one which should be decided 
according to equity and good conscience; and that if, with 
reference to the customs prevailing in this country, the 
plaintiff’s claim is equitable, he should obtain a decree. I 
am inclined to think the plaintiff’s contention is the better 
of the two. In Addison on Torts, 3rd edition, page 13, 
there occurs the following:—“ According to Fleta, a Hew 
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market opened within seven miles of an existing legally 
established market is actionable. Such a limit might be 
suited to the simple wantsof a rudelife where inhabitants are 
few, but is unfitted for large towns, where daily wants are 
greatly multiplied. U nder the latter circumstances it seems 
that the area within which a new market would become 
actionable would be diminished, and would now depend 
upon the public need for it.” If then, the establishment of 
a new market is actionable, the fixing of the days on which 
a new market is to be held is also actionable. In the case 
of Kedarnath, versus Raghonath and others, VI., N.-W. 
Provinces’ Reports, page 104, the Allahabad High Court 
held that any person is entitled to establish a market on 
his own land, and the owner of a neighbouring market has 
no right of suit for the loss which may ensue from the estab¬ 
lishment of the new market. In the course of his judg¬ 
ment in this case, Justice Spankie adds that “ of course 
the owner of land is equally entitled to sue to establish his 
right to hold his market on any day convenient to himself.” 
In this I do not unconditionally concur, for, though I am 
willing to admit the right of the owner of land to use it for 
a market, I am of opinion that that right must be exer- 
cisedjvith' due regard £cTthe rights of others, and that an 
interference with the rights of others creates an actionable 
wrong. In the present case no objection is taken to 
defendant’s establishing a new market, the sole objection is 
to his establishing it on certain days to the injury of a pre¬ 
scriptive right vesting in plaintiff The existence of t.hia 
prescriptive right was not called in question in the lower 
courts, and I decline to allow the question to be raised 
for the first time in my court. I am further of opinion 
that this is a case in which the court may properly take 
into consideration the motive with which the act is done, 
with a view to determine whether it will interfere in 
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behalf of the party injured or not. Seeing then, that the 
plaintiff has acquired a prescriptive right to hold a market 
in Raghonath Ganj on Mondays and Thursdays, and that 
defendant is moved by wilful malice to fix the same days 
for the market to be held in his new market of Balbhadar 
Ganj, which has been established by him in the immediate 
vicinity of Raghonath Ganj, I hold that the courts are 
justified in interfering, and I shall restore the decree of 
the court of first instanoe. 


PRINTED AT THE OUDH GOVERNMENT PRESS. 
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Execution of Decree. Mesne Profits. Separate Suit. 

SELECT CASE No. XXI 

In the Court of the Judicial Commissioner, Oudh, 

Civil Side, 

Before Charles Currie, Esq. 

Mahamad Hablb-ul-ld Khan, Plaintiff, 
versus 

Raja Anrudh Singh and) Defendants 

Thakur Balbhadar Singh, ) 

Claim to Rs. 22,000 on account of mesne profits. 

Referred by the Officiating Commissioner, Sitapur 
Division, under section 18, Act XXXII of 1871. 

Lucknow , 9th January 1875. 

Held , that when a person has been dispossessed by a decree which is afterwards 
reversed in appeal, a separate suit will not lie for the recovery of the mesne profits 
which accrued during the period of such dispossession, but that the question of 
such mesne profits must be determined under the provisions of section 11, Act XXIII 
of 1861, by the court charged with the execution of the decree of reversal, eveu 
though such decree is silent on the question. 

I concur in the opinion expressed by the referring 
officer, that, when a person has been dispossessed of 
landed property in execution of a decree which is after¬ 
wards reversed in appeal, & suit for mesne profits 
accruing during the period of such dispossession will 
not lie ; but the question must be disposed of under the 
provisions of section 11, Act XXIII of 1861, by the 
court charged with the execution of the appellate decree, 
section 10, Act VIII of 1859, provides that a claim 
for the recovery of land and a claim for the mesne 
profits of such land shall be deemed distinct causes of 
action within the meaning of sections 8 and 9 of the Act. 
But this section does not apply where the person claiming 
the mesne profits has been disturbed in his possession 
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of land by the action of the courts in execution of a. 
decree given in favor of an opposite party claiming 
recovery of the land. The section contemplates that 
the claim for the recovery of land and the claim for the 
mesne profits of such land shall vest in one and the same 
party. Where, however, one party claims to recover 
land, and the other party’s possession is disturbed by a 
decree given in favor of the first party, the latter is, on 
such decree being found to be erroneous, entitled to 
demand that the court shall put him back into the 
position which he would have occupied had his possession 
never been disturbed. It is clear that in order to recover 
this position he must recover not only the land, but 
whatever he would have derived from the land, had his 
possession not been disturbed. 

This view of the law was taken by the Calcutta 
High Court in the case of Shib Narayan Pokraj, versus 
Kishor Narayan Pokraj, 1. B. L. R., page 146, when the 
court followed an opinion expressed by Chief Justice Sir 
Barnes Peacock in his judgment in the case of Bara 
Chandra Roy Chowdhry, versus Sara Dhain Debi, IX 
W. R., 402. In this judgment, the Chief Justice wrote— 
"It is the legal effect of a decree of reversal, that the 
party against whom the decree was given is to have 
restitution of all that he has been deprived of under it. 
A court of appeal does not necessarily enter into the 
question whether a decree which it is about to reverse 
has been executed or not. The decree of reversal 
necessarily carries with it the right to restitution of all that 
has been taken under the erroneous decree in the same 
manner as an ordinary decree carries with it a right 
to have it executed, and I should have considered that 
a decree of reversal necessarily authorized the lower 
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court to cause restitution, to be made of all that the 
party against whom the erroneous decree had been 
enforced had been deprived of by reason of its having been 
enforced.” The authority of a lower court to do what 
the Chief Justice thought it was necessarily autho¬ 
rized to do by a decree of reversal has been finally 
determined by the decision of the Judicial Committee 
in the case of Rdja Lelanund Singh, versus Maharaja 
Lackmisser Singh, XIII, Moore’s Indian Appeals, 490, 
follow 3 d by the Calcutta High Court in the case of 
Goorudas Rai, versus R. J. Stephens and others, XIII, 
B. L. R., Appendix 44. It. is sufficient to quote one 
passage out of this last judgment:—“ The Judicial 
Committee there held, that, although the decree had 
only ordered the delivery of the land, the mesne profits 
flowed naturally therefrom, and this court ought to 
have given them to the decree-holder, and it seems 
to follow that on the same principle in which restitu¬ 
tion takes place as to the land erroneously given by 
the order of the high court the mesne profits ought 
also to be given.” 

My reply to the point referred then is, that when 
a person has been dispossessed by a decree which is 
afterwards reversed in appeal, a separate suit will not lie 
for the recovery of the mesne profits which accrued during 
the period of such dispossession, but that the question 
of such mesne profits must d>e determined under the 
provisions of section 11, Act XXI11 of 1861, by the 
court charged with the execution of the decree of reversal, 
even though such decree is silent on the question. 
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Pleaders. 


SELECT CASE No. XXII. 

In the Court of the Judicial Commissioner, Oudh. 

Before Charles Currie, Esq. 

Bead Minute, dated 16th January 1875, by the Com¬ 
missioner of Lucknow, in the case of Mohamed Rafi-uz- 
zaman, Plaintiff, Appellant. Verms Bibi Becha-ul-nissa • 
and Chaudhri Murtaza Hosen. 

Lays down the dutiet and responsibilities of legal practitioners in Oudh , in mak¬ 
ing statements to a Court. 

Lucknow, 21 st April 1875. 

The Commissioner of Lucknow, in his minute above 
noted, brought to notice that a barrister-at-law, when 
addressing the court in his professional capacity as 
counsel for an appellant made a certain statement which 
was found to be incorrect; and, on this being pointed 
out by the court, urged that he waa instructed as a 
barrister and did not consider himself responsible for 
the correctness of his statements. The Commissioner 
remarked that the position thus taken was novel as well 
as inconvenient and objectionable. In this opinion I 
was inclined to concur, because it appeared that the 
barrister had the means of ascertaining whether the 
statement made by him was correct or not, and conse¬ 
quently an opportunity was afforded him of offering some 
explanation. The barrister admits that he did state 
that whether correct or incorrect in a certain statement 
he did not consider himself responsible, as to accept 
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such responsibility would render a knowledge of written 
vernacular indispensably necessary. He also urged that 
a distinction should be drawn between a case in which a 
barrister receives his instructions from a pleader or 
vakil and one in which he acts alone; and contended 
that he was justified in following the practice of the 
English bar and relying on all papers furnished him by 
the pleader instructing him, and that whether true or 
false he is under such circumstances exempt from res¬ 
ponsibility. He further contended that there should be 
a great difference between the responsibility of barristers 
and of pleaders. 

This contention appears to me to shift an undue 
amount of responsibility on to the junior counsel. For, 
granting that a barrister is entitled to rely on his instruc¬ 
tions, provided that he is duly instructed by an admitted 
and regular practitioner of the court in which he is 
appearing, and further that as a general rule an advocate 
is not responsible for the accuracy of statements which he 
is instructed to make on behalf of his clients, as his func¬ 
tions are to put his client’s version of the facts before the 
court, still I am pf opiuion that every legal practitioner 
in this province, be he an attorney, a barrister, a pleader 
or a vakil before making in court any statement, which 
he may be instructed to make, is bound to take ordinary 
precautions to satisfy himself that the instructions he has 
received, are correct. For it must be remembered that in 
this province there are no solicitors or attorneys to 
receive and sift the statements of clients, and then to give 
instructions to barristers, &c.; consequently if legal 
practitioners have to undertake the duties of both 
attorneys and counsel they cannot divest themselves of 
the responsibilities they thus assume but are bound to 
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avail themselves of such means, as there may he, of as¬ 
certaining the truth. 

A legal practitioner can be of no assistance to a court 
if he confines himself simply to repeating the statements 
which his client personally or through a vakil instructs 
him to lay before the court, without taking any steps 
whatever to verify such statements, where he has the 
means of doing it. If such a practice were universally in 
vogue, there would be an end to the confidence at present 
reposed by the courts in the statements of counsel. And 
it must be borne in mind that such errors in statement 
cannot but injure the client, whose interests have been 
confided to the legal practitioner; while the time of the 
public is wasted if the court is obliged to verify by 
reference to the record the assertions of counsel, on whose 
accuracy it cannot rely in matters on which he is in a 
position to inform himself fully. 
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SELECT CASE No XXIII. 


In the Court of the Judicial Commissioner, Oudh. 

Civil Side. 

Before Charles Currie, Esq. 

James Mathews, Stephen Philpot, and others, plain¬ 
tiffs, Appellants, versus William Phaire, defendant, 
Respondent. 

Claim Its. 1,412-14-3,—money due on a decree of the 
Court of Exchequer. 

A suit was laid on a decree of the Exchequer of Pleas at Westminster, and 
the defendant contended that the decree could not be enforced because the English 
writ of summons had not been served on him according to the provisions of the In¬ 
dian Civil Procedure Code. 

Held, that every civil court is bound by the rules of procedure authoritatively 
prescribed for its guidance, and has no concern with the rules of procedure prescribed 
for some other court, and that the service of the English writ of summons having been 
made in the manner provided by section 18 of the Common Law Procedure Act, 
there was a notice of action, which the defendant was bound to recognize, and that as 
the foreign judgment cannot be impugned on the ground of fraud, it does constitute 
a cause of action. 


Lucknow , 3rd March 1875. 

This suit is laid on a‘decree passed iu favour of 
plaintiff and against defendant by the Exchequer of Pleas 
at Westminster. The main contention on the part of the 
defendant is, that the writ of summons was not duly 
served on him, and that, therefore, the decree of the Eng¬ 
lish court cannot be enforced. The Assistant Commis¬ 
sioner, who tried the case as the court of first instance, 
has written a remarkably able and lucid judgment, 
and one which does him great credit. He finds that 
the English decree is equivalent to a foreign judgment, 
that the Common Law Procedure Act, section 18, 
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distinctly provides for the service of a summons on a 
defendant who is a British subject and resides out of 
the jurisdiction, that the summons was served as provided 
by that section, and that the procedure prescribed by the 
Act in regard to exparte decrees was strictly followed, 
and that plaintiff is entitled to a decree. In appeal, the 
Commissioner remarked that the Common Law Procedure 
Act 1852 does not extend to Oudh, and that Act VIII. 
1859 contains certain provisions regarding the manner 
in which summonses are to be served; he referred to the 
practice of the High Courts at the Presidency Towns, and 
then proceeded as follows:—“ Before a decree can 
be passed exparte by an English court, it must be 
shown that the writ has been personally served on 
the defendant, or that reasonable efforts have been 
made to effect personal service. I am constrained to 
find in this case such reasonable efforts have not 
been mada It was reasonable for the agents of the 
present respondents to ascertain the procedure of 
the civil courts within whose jurisdiction the appellant 
was resident in the course of his official duties, and to 
govern themselves accordingly. This was not done, and 
there was, consequently, no.notice of action, wbioli the 
defendant appellant was bound to recognize; and by 
reason of this failure, this court holds that the judgment 
was unduly obtained, and does not form a cause of action 
in the courts of Oudh.” Against the decree, based on 
this judgment, the present appeal is filed. The Commis¬ 
sioner’s reasoning does not commend itself to my judg¬ 
ment. Every civil court is bound by the rules of pro¬ 
cedure authoritatively prescribed for its guidance, and 
has no concern with the rules of procedure authorita¬ 
tively prescribed for some other court. The Com mis, 
6 ioner remarks that the Common Law Procedure Act 
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1852 does not extend to Oudb, but neither does Act 
VIII. 1859 extend to England. As the courts in India 
are bound by the provisions of Act VIII. 1859, so are 
tbe courts in England bound by tbe provisions of tbe 
Common Law Procedure Act 1852. If tbe Common 
Law Procedure Act provided that writs issued for ser¬ 
vice out of the jurisdiction must be served in the manner 
provided by tbe laws in force within the jurisdiction 
where service is to be made, it would have been necessary 
for the agents of the plaintiffs to have ascertained tbe 
procedure of the civil courts of this country, within whose 
jurisdiction tbe defendant was resident; hut as the 
Common Law Procedure Act contains no such provision, 
I cannot consider it reasonable to expect that tbe agents 
of tbe plaintiffs should attempt to do more than they were 
bound to do by tbe provisions of tbe Act regulating the 
procedure of tbe court from which tbe writ issued. Tbe 
Commissioner has referred to tbe practice of the High 
Courts in the Presidency Towns, but by the Letters 
Patent establishing these courts, they are authorised to 
make rules and orders for tbe purpose of regulating all 
proceedings in civil cases, and are directed to be guided 
in making such rules and orders, as far as possible, by tbe 
provisions of Act VIII. 1859 (see section 37 of tbe 
Letters Patent for tbe High Court of Judicature at Eort 
William in Bengal, bearing date 28th December 1865). 
In conformity with tbe power so granted, tbe Calcutta 
High Court has ruled that all proceedings in civil cases, 
which shall be brought before tbe court, except proceed¬ 
ings in its admiralty vice admiralty and matrimonial 
jurisdiction, and in its original testamentary and intestate 
jurisdiction, shall be regulated by Act VIII. 1859, &c. 
Because, therefore, tbe High Courts of tbe Presidency 
Towns conform to tbe provisions of Act VIII. 1859 in 
regard to tbe service of processes beyond their jurisdic* 


Digitized by 


Google 



( 2 ) 


distinctly provides for the service of a summons on a 
defendant who is a British subject and resides out of 
the jurisdiction, that the summons was served as provided 
by that section, and that tho procedure prescribed by the 
Act in regard to exparte decrees was strictly followed, 
and that plaintiff is entitled to a decree. In appeal, the 
Commissioner remarked that the Common Law Procedure 
Act 1852 does not extend to Oudh, and that Act VIII. 
1859 contains certain provisions regarding the manner 
in which summonses are to be served ; he referred to the 
practice of the High Courts at the Presidency Towns, and 
then proceeded as follows:—“ Before a decree can 
be passed exparte by an English court, it must be 
shown that the writ has been personally served on 
the defendant, or that reasonable efforts have been 
made to effect personal service. I am constrained to 
find in this case such reasonable efforts have not 
been made. It was reasonable for the agents of the 
present respondents to ascertain the procedure of 
the civil courts within whose jurisdiction the appellant 
was resident in the course of his official duties, and to 
govern themselves accordingly. This was not done, and 
there was, consequently, no.notice of action, whioh the 
defendant appellant was bound to recognize; and by 
reason of this failure, this court holds that the judgment 
was unduly obtained, and does not form a cause of action 
in the courts of Oudh.” Against the decree, based on 
this judgment, the present appeal is filed. The Com mis ¬ 
sioner's reasoning does not commend itself to my judg¬ 
ment. Every civil court is bound by the rules of pro¬ 
cedure authoritatively prescribed for its guidance, and 
has no concern with the rules of procedure authorita¬ 
tively prescribed for some other coqrt. The Commis* 
sioner remarks that the Common Law Procedure Act 
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1852 does not extend to Oudb, but neither does Act 
VIII. 1859 extend to England. As the courts in India 
are bound by the provisions of Act VIII. 1859, so are 
the courts in England bound by the provisions of the 
Common Law Procedure Act 1852. If the Common 
Law Procedure Act provided that writs issued for ser¬ 
vice out of the jurisdiction must be served in the manner 
provided by the laws in force within the jurisdiction 
where service is to be made, it would have been necessary 
for the agents of the plaintiffs to have ascertained the 
procedure of the civil courts of this country, within whose 
jurisdiction the defendant was resident; but as the 
Common Law Procedure Act contains no such provision, 
I cannot consider it reasonable to expect that the agents 
of the plaintiffs should attempt to do more than they were 
bound to do by the provisions of the Act regulating the 
procedure of the court from which the writ issued. The 
Commissioner has referred to the practice of the High 
Courts in the Presidency Towns, but by the Letters 
Patent establishing these courts, they are authorised to 
make rules and orders for the purpose of regulatiug all 
proceedings in civil cases, and are directed to bo guided 
in making such rules and orders, as far as possible, by the 
provisions of Act VIII. 1859 (see section 37 of the 
Letters Patent for the High Court of Judicature at Eort 
William in Bengal, bearing date 28th December 1865). 
In conformity with the power so granted, the Calcutta 
High Court has ruled that all proceedings in civil cases, 
which shall be brought before the court, except proceed¬ 
ings in its admiralty vice admiralty and matrimonial 
j urisdiction, and in its original testamentary and intestate 
jurisdiction, shall be regulated by Act VIII. 1859, &c. 
Because, therefore, the High Courts of the Presidency 
Towns conform to the provisions of Act VIII. 1859 in 
regard to the service of processes beyond their jurisdic- 
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tion, it does not follow that the English courts are also 
bound to conform to the provisions of that Act. The 
service of the writ of summons issued by the Exchequer 
of Fleas having been made in the manner provided by 
section 18 of the Common Law Procedure Act 1852, I 
hold that there was a notice of action, which the defend¬ 
ant was bound to recognize, and as the decree of the 
English court cannot be impugned on the ground of fraud, 
I am of opinion that it does form a cause of action in the 
courts of Oudh, and that the decree of the Assistant Com* 
missioner must be restored and affirmed. 
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SELECT CASE No. XXIV. 


In the Court of the Judicial Commissioner of Oudh. 

Abb&s Hussen, Appellant, Petitioner, versus Mus- 
suinat Afzul-un-nissa, and another, Respondents. Appli¬ 
cation, under section 376 Act VIII. of 1859, for amend¬ 
ment of Judicial Commissioner’s decree, dated 23th Janu¬ 
ary 1875. 

Dated 7th May 1875. 

Ruled, that pleaders' fees in suits for declaratory decrees not followed by consequen¬ 
tial relief should be calculated on the subject-matter of the suit; but that it is within 
the discretion of a court to m odify this rule on good cause shown. 

The question which I am called upon to decide is, 
whether in suits for a declaratory decree not followed by 
consequential relief, pleaders’ fees should be calculated on 
the value of the court fee, or on the value of the subject- 
matter in dispute. Some time ago I made enquiries as to 
the practice obtaining in the several High Courts and the 
Chief Court of the Punj&b, and from the replies received, 
I gather that in the Calcutta and North-Western Pro¬ 
vinces High Courts pleaders’ fees in such suits are esti¬ 
mated on the value of the subject-matter. The Calcutta 
High Court refers to a decision of the court reported in 
XVIII. W. R. p. 109, where it was held that the mode 
of computing the value of the subject-matter of a suit 
under the provisions of Act VII. 1870 is for the purposes 
of the court fees only and not for other purposes. In the 
Bombay High Court, I am informed that Vakils’ fees in 


Digitized by Google 



( 2 ) 

all cases coming under the Civil Procedure Code are cal¬ 
culated upon the value specified in the plaint as shown bp 
the stamp upon it, and that no special rule exists as re¬ 
gards the cases under consideration. The Chief Court of 
the Punjab refers to a circular issued in 1866, from which 
it would appear that in suits under consideration the court 
may order the fee of the pleader to be calculated with refer¬ 
ence to the valuation of the suit, or to such a sum not exceed¬ 
ing the valuation, as the court shall think reasonable. The 
counsel for the applicant, in the present instance, contends 
that in declaratory suits not followed by consequential 
relief, the pleaders’ fees should not be calculated on the 
value of the subject-matter, because wheu relief is sought 
a second suit will be necessary, on which full fees will be 
payable. This contention is not, in my opinion, good, be¬ 
cause it by no means follows that a second suit will be 
necessary with a view to obtain the relief the title to 
which has been declared in the first suit. Moreover, the 
principle on which suits for declaratory decrees are admit¬ 
ted is, that the court should be in a position to grant con¬ 
sequential relief if asked; and if the plaintiff, at the time 
of asking for a declaratory decree only, is in a position to 
ask for consequential relief, and fails to do so, he might find 
some difficulty in obtaining the relief in a second suit. Asa 
rule then, I am of opinion that the practice which obtains 
in the Calcutta and North-Western Provinces High 
Courts should be followed, and pleaders’ fees in suits for 
a declaratory decree not followed by consequential relief 
should be calculated on the value of the subject-matter. 
At the same time, I would leave it within the discretion 
of the court to modify this rule on good cause shown ; for 
there may be cases in which the suit for a declaratory 
decree will not conclude the litigation. 
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SELECT CASE No. XXV. 


In the Court of the Judicial Commissioner of Oudh. 

Civil Side. 

Before Charles Currie, Esq. 

Girwar Sing defendant. Appellant, 
versus 

Duriao Sing, plaintiff, Respondent. 

Claim to eight annas’ share in village Nowgaon. 

An appellate oourt has power to refer a case to arbitration with the consent of 
the parties. 

The points at dispute were the extent of the share 
to which plaintiff was entitled, and whether he was 
entitled to any mesne profits. When the case was in 
appeal before the Commissioner, he, with the consent of 
the parties, referred it to arbitration, and his decree is 
based on the award of the arbitrators. In second appeal 
it is Urged, on the strength of a Calcutta Full Bench 
ruling, that an appellate court has no power to refer a case 
to arbitration. Both the Allahabad and the Punjab courts 
have ruled differently : the former, in a full Bench decision 
not yet published by authority, but printed in the 
Pioneer under date 20th April 1875, and the latter in a 
case reported in X. Punjab,Record, page 79. I prefer to 
follow the Allahabad and Punjab courts, with whose 
opinion I concur, and I hold that an appellate court has 
power to refer a case to arbitration with the consent of 
the parties. I therefore decline to interfere in this 
case. 
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Hindu Law. 
Adoption—Bania class. 


SELECT CASE No. XXVL 


In the Court of the Judicial Commissioner of Oudk. 

28 th May 1875. 

Case referred by Lieutenant Colonel J. Perkins, Officiat¬ 
ing Commissioner, Sae Bareli Division, under Section 
18, Act XXXII of 1871. 

Mussammat Sitala, ... Defendant Appellant, 

Venue 

Sital Bania, ... ... Plaintiff Respondent. 

The absence of the ceremonies of horn and putrcuti jog does not render invalid 
ion adoption, by a person of the Bania class, which is otherwise valid. 

The question put by the referring officer is whe¬ 
ther the absence of the ceremonies of hom and putrasli 
jog render invalid an adoption which is otherwise valid. 
The parties concerned are Banias, and it is stated that 
it has been shown that amongst this class adoptions have 
taken place in which such ceremonies have been dis¬ 
pensed with and in other respects, marriage to wit, the 
practice of the class differs materially from the rules of 
Hindu Law. 


The rule laid down by Sir T. Strange, which has ob¬ 
tained for many years, is that for civil purposes the rite of 
an adoption is complete by the actual gift and acceptance 
of a child manifested by some overt act, and that the re¬ 
ligious ceremonies may be left for their support to other 
influences than those of the courts of law. In Morley’g 
Digest, Volume I, page 19, two cases are reported in 
which this rule was followed. In the case of Bdjah 
Nobkishen it was held that the sacrifice of fire, important 
as it may be deemed in a spiritual point of view, is so 
with regard to the Brahmin only. Again, in the case 
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of Vurapumall Pillay versus Narain Pillay it was held 
that the operative part of the ceremony of adoption 
seems to be the giving and receiving; nothing beyond 
being so essential to the act as being mistaken or omitted 
can have the effect of invalidating the adoption. Mr, 
Cowell, in his Tagore Law Lectures 1870 at page 230, 
mentions another case (Dyamoye Choudrain versus Ra- 
shibani Sing) which arose between Sudras, and in which 
the majority of the Judges held that the ceremonies were 
not essential; that the legal giving and the legal taking 
Were all that were necessary to constitute adoption in a 
Sudra family ; and although the Dattaka Chandrika and 
the Dattaka Mimansa prescribe certain forms to be ob¬ 
served, they refer to the form of giving and taking and 
not to the subsequent performance of the sacrifice by fire 
the shaving of the head or the naming of the child which 
may be deferred to any period or altogether neglected, 
There are other decisions in which this doctrine was 
adhered to, mentioned by Mr. Cowell, but I deem it 
unnecessary to refer to any of them except the case of 
Sutrugun Sutputty versus Sabitra Dye decided in 1835 
by the Judicial Committee of the Privy Council and 
reported at page 36 Suth : Privy Council Judgments. 
In this case it was held that neither written acknowledg¬ 
ments nor the performance of any religious ceremonies 
are essential to the validity of adoption. 


It appears, however, that Ihe correctness of the rule 
laid down by Sir T. Strange and followed for so many 
years by the courts of law has lately been impugned, and 
I have been referred to certain precedents in which the 
performance of religious ceremonies has been held to be 
essential to adoption, at any rate amongst the three supe¬ 
rior classes. I propose to review these cases seriatim 
and to determine how far they would warrant, or may be 
require, my being guided by them rather than by the 
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lule which has heretofore obtained. The first case is that 
of Thakur Umrao Singh versus. Thakurain Mehtab 
Koer and others, reported in the decisions of High Court 
N. W. Provinces 1868, page 103A. In the course of his 
judgment in this case the presiding Judge remarked as 
follows :—“ It is insisted for the defence that the want of 
“ the performance of the burnt offering (indispensable ac- 
“ cording to the Dattaka Mimansa) at the house of the 
“ adopter is fatal to its validity. Although I think that 
“according to the Dattaka Mimansa the ceremony of 
“ hom or burnt offering is an essential part of adoption, 
“ I am not prepared to say that it must necessarily take 
“ place in the dwelling of the adopter.” In regard 
to this case I would observe that it was not a case de¬ 
cided on appeal by a full Bench or even by a division 
Bench. It was a case disposed of by a single Judge 
under the extraordinary original jurisdiction vesting in 
the High Court. The decision of the Judge then cannot 
be accepted as embodying the view of the High Court 
on any one of the points of fact or law arising out of the 
case. Not only so, but the question under consideration 
does not appear to have arisen directly in the case. The 
decision of the case did not rest solely on the question as 
to whether certain religious ceremonies had or had not 
been performed at the alleged adoption. This is clear 
from the decision which runs—“ 1 am of opinion there- 
“ fore that the direction to adopt by the husband of the 
»«deceased, and the adoption of the plaintiff and in the 
“ manner prescribed by the Hindoo Law are not satisfac- 
tt torily established.” Here then there was no legal giving 
and no legal acceptance, consequently the performance, 
or non-performance of the religious ceremonies was imma¬ 
terial. 

The next case quoted is a Full Bench ruling of 
the Calcutta High Court reported at page 401 of 
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volume XIII, B. L. Reports. Iu this case it was held that 
among Sudras in Bengal no ceremonies in addition to the 
giving and taking of the child are necessary to constitute 
a valid adoption. The court’s attention was drawn to 
this case with a view to support the contention that 
Sudras are exempted from the performance of religious 
ceremonies solely because they are incapable of perform¬ 
ing them, and that a similar exemption does not extend 
to the other three classes. I may have to refer to this 
case again. 

Great stress was laid on the case of Sri Narain 
Mitter versus Srimutty Kishen Soondery Dassee, XI, 
B. L. Reports, page 171, because the decision of the 
Privy Council in this case, being of later date than that 
above referred to, must, it was contended, be held to 
supersede the earlier ruling. The contention is based 
simply on some remarks made by the Judicial Commit¬ 
tee as to the course which the Judges of the High 
Court ought to have followed, if they considered that the 
suit was maintainable and that there was no valid adop¬ 
tion. Their Lordships say that under these circum¬ 
stances the High Court, if they considered that religious 
ceremonies were not necessary, ought to have directed 
the Judge to try whether there was a formal delivery of 
the child, &c. Their Lordships decline to do what they 
say the High Court ought to have done, because, differ¬ 
ing from the High Court, they held that the suit as laid 
was not maintainable. The suit was for a declaratory 
decree, and their Lordships held that such a decree could 
not be given and the concluding sentence of the judgment 
is, “ it is hardly necessary to add that this decision will 
“ be no bar to the trial of the question whether the child 
“ was or was not duly adopted in any suit properly framed 
“for that purpose.” This decision cannot be taken as an 
authoritative ruling on the point under consideration. 
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The next case is more to the point. It is that of Lach- 
man Lai versus Mohun Lai, Bhaya Gargal and another, 
XVI. W. R., page 179. In this case the question 
for determination was whether the adoption relied upon 
by the defendant was legally valid or otherwise. This 
question the Judges answered in the negative, remarking 
that “ the defendant has produced no evidence, oral or do- 
“ cumentary, to prove the permission alleged to have been 
“given by the husband of his adoptive mother, nor has he 
“given any proof whatever of the performance of the put- 
“ tasti jog which is essential to the validity of an adoption 
“ in the Dattaka form at least amongst the three superior 
“ castes.” Here again the case failed on a point other than 
the absence of religious ceremonies, and it is clear that 
the Judges had not before them the effect of an absence 
of such ceremonies on an adoption regular in all other 
respects. 

Lastly reference was made to Mr. Cowell’s Tagore 
Law Lectures, 1870, page 240, but I can find nothing at 
the page quoted which supports the contention of the 
party impugning the validity of the adoption in this case. 
At page 236 reference is made to a case then recently 
decided by the Calcutta High Court viz., Bhairabnath 
Sye versus Mahesh Chandra Bhadury, IV. B. L. R. a. c. 
162. This was a case between Sudras, and the High 
Court confirmed the decision of the Judge of Mymensing 
that ceremonies other than giving and taking were neces¬ 
sary to render an adoption valid even amongst Sudras. 
In his judgment in this case J. Loch recites the passages 
which contain the rule laid down by Sir T. Strange and 
then proceeds as follows, “ The above passages would 
“appear to be conclusive on the subject ”—viz :—whether 
any ceremonies other than giving and taking were neces¬ 
sary to render an adoption valid amongst Sudras—“ but it 
“is contended, and, as it appears to me rightly contended, 
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“that the law as laid down by Strange is not quite correct 
“ or at any rate not applicable in its unrestricted terms to 
“this part of India; and the position assumed by Sir T. 
“ Strange is very boldly—and I think effectually—attacked 
“ by Babu Shamacharn Sirkar in his Yyavastha Darpana, 
“page 873, 3rd edition.” The learned Judge then pro¬ 
ceeded to quote certain passages in Dattaka Mimansa 
and Dattaka Chandrika which Strange and Colebrooke 
had omitted to notice, and followed up with a quotation 
from page 875 of Babu Shamacharn Sirkar’s Vyavastha 
Darpana, and on the authority of the Babu held that 
Sudras could employ Brahmins to perform the rite of the 
dattahomam for them and that the performance of it was 
necessary also in their case for a valid adoption. After 
a careful perusal of this case as reported in the B. L. R., 
I came to the conclusion that it could not be accepted 
in this province as an authority for setting aside, even 
as regards Sudras, the rule laid down by Sir T. Strange, 
because the customs described as prevailing amongst 
Sudras were apparently those prevailing in Bengal alone 
—and the passage relied on for the doctrine that even 
the Sudras are, for completion of religious ceremonies 
of great consequence directed to have the hom performed 
by Brahmins, occurs in a work the Dattaka Nirnaya— 
which is not, as far as I can ascertain, accepted as an 
authority by the Benares School. But this case can no 
longer be quoted as an authority, for, from the judgment 
of the Full Bench in the case of Behari Lai Mullik 
versus Indranarain Chowdrain, already referred to, as 
reported in XIII. B. L. R., page 401, it appears that 
Babu Shamacharn Sirkar did not quote the whole of the 
sentence from the Dattaka Nirnaya—and thus, as stated 
by the High Court, the authority given by him for his 
position proves to be no authority for it but the contrary. 

On a review then of all the cases that can be 
produced in opposition to the rule laid down by 
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Sir T. Strange, I come to the conclusion, to quote the 
words of Mr. Cowell, that that rule supported by Mr. 
Macnaughten and never impugned for a long space of 
time, but on the contrary acted upon by the courts, is one 
which cannot safely be departed from in the administration 
of justice. 

My answer to the question referred is that the ab¬ 
sence of the ceremonies of horn and putrasti jog does not 
render invalid an adoptiou which is otherwise valid, in 
so far as the class to which the parties in this case belong 
fs concerned. 
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Dhar-dhura. 

Talnkdars tinder Act 1.1869. Riparian proprietor on opposite bank. 


SELECT CASE No. XXVH 


In the Court of the Judicial Commissioner of Oudh. 

Civil Side. 

Before Charles Currie, Esq. 

Mir Bakar Hussen, and others ... Appellants, 

Versus 

Gulam Bhawani Pal ... ... Respondent. 

/ . Claim,—possession of 1,100 bigahs manjah land in. 

' district Fyzabad. 

Affirms —the Financial Commissioner’s ruling, in the case of Thakur Slier Singh 
Bahadur tarsus Itaja Sarabjit Singh, that the custom of Dhar-dhura does not apply 
to t’alukdars who come under Act I. of 1S09 ; and ht W, therefore, that such t’alukd&rs 
cannot in equity claim the benefit of the rule, as against a riparian proprietor on the 
opposite bank. 

Plaintiffs (appellants) landowners and t’alukd.lrs of 
Oudh, sue to recover possession of a considerable tract of 
land which has been transferred from the north to the 
south of the river Gogra by a certain change in the course 
of that river. It is admitted that the land in suit forms 
a recognizable tract of land which has not been submerged 
and reformed, but which ha§ been transferred as a whole 
from one side of the river to the other by a sudden change 
in the river’s course. The plaintiffs’ claim is based on the 
alleged local custom of dhar-dhura, that is, that the main 
stream is the boundary between the riparian properties 
lying on opposite sides of the river. The court of first 
instance found that the alleged local custom set up by 
plaintiffs was proved, and gave plaintiffs a decree. The 
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court of first appeal differed, and hence this second appeal. 
The first point for determination is, whether it has been 
established within the meaning of section 2 Regulation 
XI. 1825, that there is an immemorial custom by virtue 
of which the river Gogra at the point in question is taken 
to be the boundary between the estates on either bank, 
so that alluvial land, like that in question, belongs to one 
or other of those estates, according to the actual course of 
the river; and if it be found that such a custom has been 
established, it will then become necessary to decide 
whether, under the circumstances of this case, the courts 
would be warranted in applying it. As to the existence of 
the custom set up, the court of first instance recorded no 
evidence whatever, but relied solely on a certain decision 
given by the Settlement Officer of Fyzabad, on certain 
proceedings held by the same officer in consultation with 
the Collector of Basti, the district on the north bank 
of the river, and on a document executed by defendant, 
wherein he admitted his willingness to abide by the rule 
which makes the main stream the boundary of estates 
adjoining the river. The judicial decision recorded by the 
Settlement Officer of Fyzabad in the case of Malik 
Hidaiat Husain versus Raja Mahindar Singh of Bansi, 
undoubtedly sets forth that the local custom of dhdr- 
dhura was established at that point; and the Settlement 
Officer refers to a decision of the Judge of the Azimgarh 
district, dated 16th April 1864, in which the main 
stream principle was maintained, and it appears that the 
Judge followed the ruling of the Agra Sadr Court, 
dated 25th August 1859, printed at page 233 of the Sadr 
Dewdni Addlat decisions for the month in question. 
The Settlement Officer’s decision is partly based on the 
result of a non-judicial enquiry instituted by the Settle¬ 
ment Officer in conjunction w'ith the Collector of Basti 


Digitized by CjOOQle 



( 3 > 

under instructions from the Financial Commissioner of 
Oudh and the Board of Revenue North-Western Pro¬ 
vinces. The result of this enquiry was embodied in a 
memo, from which it appears that it had for its object 
the consideration of questions involved in the periodical 
changes caused by the capricious alterations which so 
often take place in the course of the river Gogra, and 
that it was confined to the two following points: viz. ls£, the 
arrangement of district jurisdictions; and 2nd, the custom 
or procedure that is to prevail in the disposal of claims 
to alluvion by proprietors. The result of this enquiry is 
summed up as follows :—“ On the whole, the conclusion 
“ that has been forced upon us is that a local custom, such 
“ as is contemplated by section III Regulation XI. 1825 
(section 2 must be intended), has been found exten- 
** sively to exist, and that it must therefore be maintained ; 
“ and we are clearly of opinion that the agreements 
“ ordered to be taken should be on the principle that the 
“ main-stream be henceforth maintained as the boundary 
“ in future.” It will be observed that these two officers 
do not say that their enquiries led them to the conclusion 
that a local custom invariably obtained, but only that it 
was found extensively to exist. The agreements referred to 
in the preceding passage, quoted from the memo., were 
agreements which it was proposed to take from the pro¬ 
prietors of villages lying on each bank of the Gogra 
regarding the proprietary title in and occupation of land 
cut away by the stream, and the Financial Commissioner 
concurred with the Commissioner, that one general rule 
could not be applied, but that in each tvajib-ul arz the 
custom of the village, whether based on the principle of 
the main-stream forming the boundary, or of the mainten¬ 
ance of former possession, should be recorded. Giving, 
then, the decision of the Settlement Officer in the case of 
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Mdlik Hidaiat Husain versus the Rdja of Bansi, which was 
upheld in appeal by the Commissioner, the fullest possible 
force, it amounts to this that, as between the est ates apper - 
taining to the parties in the suit, a local custom whereby 
the main-stream was to be the boundary of their respective 
estates had been established. I gather from the corres¬ 
pondence that the Board of Revenue were not altogether 
satisfied with the result of the decisions of the district 


and divisional courts, and would have been glad had 
the Rdja of Bansi appealed to the Financial Commis¬ 
sioner, with a view to obtain the opinion of the highest 
revenue court on the point, As to the result of the 
non-judicial enquiry, 1 have already pointed out that the 
officers did not find an invariable local custom obtaining 

__ , O 

and it further appears that they held different opinions! 
as to the exact nature of the local custom which they 
found extensively to exist ; for the Collector of Basti 

addresses his colleague as 

•No. 67 A, dated 14th March 1866. . r . n 

follows:*—“Attercarelully pe- 
“ rusing the memo, and Regulation XT. 1825, I am still of 
“ opinion that nothing mentioned in the memo, would pre¬ 
clude a landholder from claiming land which being 
“ separated by a sudden change in the river course was 
“ clearly recognizable.” In so far as the evidence on which 
the decision of the district court in the case of Mdlik 


Hidaiat Husain versus the Rdja of Bansi is based, I am 
of opinion that it is insufficient to establish a general 
local custom within the meaning of section 2 Regulation 
XI. 1825, and as the plaintiffs relied on the alleged custom, 
it rested with them to prove its existence ; and considering 
that the issue as framed ran “ is there an immemorial 


custom dhar-dhura regulating the accretion and decretion 
of land in that part of the district,” they should have come 
prepared with their evidence, and as they chose to rely 
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on the result of previous enquiries, they must take the 
consequences of their failure to adduce fresh evidence. I 
make these remarks, because at the hearing of the appeal 
in my court it was stated that the plaintiffs were prepared 
to prove that considerable tracts of land belonging to 
their estates had, since the commencement of British rule 
in Oudh, been transferred en bloc to the north side of the 
river, and thereby passed into the possession of the defend¬ 
ant. This plea was not raised in either of the lower 
courts, and it appears to me too late to raise it now, even 
if it were not absolutely denied by the defendant. There 
remains the agreement signed by the defendant, under 
which he expressed himself willing to accept the rule that 
the main-stream was to form the boundary of his estate. 
The plaintiffs urge that defendant must be held bound by 
this, but the question arises, what did the defendant 
understand by the agreement ? The Deputy Commis¬ 
sioner doubts whether the river side proprietors who 
agreed to the custom of dhdr-dhura, understood it to in¬ 
clude the complete transfer of proprietary right to be 
affected by a change of the course of the river Gogra. I 
have already pointed out that the Collector of Basti did 
not understand it in this sense, and it would be rather 
hard, therefore, to insist that the riparian proprietors 
understood it to mean more than those officers did, at 
whose instigation the agreements were being executed. 
The facts of this case are somewhat analogous to those of 
the case Babu Bissasarnath Versus Mahdrdja Mahessar 
Buksh Singh Bahadur, decided by the Privy Council 
as reported in XI. B. L. It. 265. In that case, at 
the instance of Government officers, an agreement 
was come to whereby Raja Bickramajit Singh, of 
Shahabad, agreed that if the river Ganges became 
fordable on the side of parganah Arr&h, the accreted 
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lands would belong to the zemindars of Arrdh, and 
if it became fordable on the side of parganah Manjhi 
Sirkdr Sarun, they would belong to parganah Manjhi. 
In regard to this agreement their Lordships remarked, 
u their Lordships are of opinion that the effect of those pro- 
“ ceedings and ikrdrndina amounts to no more than this ; 
“ that there being a dispute, indeed a violent quarrel, as 
“ it would appear, between two zemindars whose pro- 
“ perties were contiguous the one to the other, the Go- 
“ vernment adopted a settlement at the time between them, 
“ which appeared to be equitable and expedient, and to be 
u in conformity with what had been done on previous 
“ occasions by previous owners of the same property, 
“ and that this arrangement made with these two land- 
“ owners by the Government was acquiesced in, adopted, 
* and ratified by the ikrdrndma which has been referred 
“ to. This by no means amounts to that clear proof which 
u would be required to support a distinct custom of this 
“ description.” Similarly in this case we find Govern¬ 
ment officers not taking measures to settle disputes actu¬ 
ally existent, but adopting precautionary measures to pre¬ 
vent such disputes arising in future, and we find their 
arrangements acquiesced in, adopted, and ratified by the 
ikrdrndma of the defendant, but the arrangement ac¬ 
quiesced in could not go beyond the intention of the 
party at whose instigation it was made, and it is clear 
from the Collector of Basti’s letter above-quoted, that the 
arrangement was not considered by him to extend to the 
case of tracts of recognizable land suddenly cut off from 
its parent village. 

The proceedings held by the Fyzabad Settlement 
Officer show that there have been several instances in 
which the dhdr-dhum rule has been followed, but those 


Digitized by Google 



( 7 ) 

proceedings clearly prove that this rule originated in poli¬ 
tical exigencies. The district on the north bank of the 
Gogra formed part of British territories, while the district 
on the south bank was an integral portion of the kingdom 
of Oudh. A treaty was entered into between the two 
governments, whereby the main stream of the Gogra was 
declared to be the boundary between their respective 
territories. ^Vhen the ruling powers of the two adjacent 
territories had entered into this compact, their subjects 
would naturally feel themselves constrained to abide by 
its terms, and thus the custom, even if it were fully 
established, could scarcely be held to be a local custom 
voluntarily adopted or acquiesced in by the parties con¬ 
cerned. 

The defendant respondent relies on the ruling of the 
Financial Commissioner in the case of Thakur Shere Bahd- 
dur Singh versus Rdja Sarabjit Singh, in which it was 
held that the custom of dhdr-dhura was not found to have 
prevailed between the estates of the parties to the suit, 
and that the land in dispute, being clearly recognizable as 
land settled with Raja Sarabjit Singh in A. d. 1858, and 
included in his sanad, t he c ustom, if it did prevail, was 
superseded by the title acquired in that year. In the 
present instance, the land in dispute formed part of the 
Basti district, and does not, therefore, fall within the pro¬ 
tective clauses of Act I. 1869, but the plaintiffs are all of 
them t'alukdars, whose estates are secured to them by 
Act I. 1869. If, then, the river Gogra were to turn sud¬ 
denly to the south, and cut off from the south bank a con¬ 
siderable tract of land recognizable as part of the estates 
secured to these gentlemen by Act 1. 1869, they would, 
doubtless, set up the provisions of that Act, and the 
Financial Commissioner’s ruling, already quoted, as ex- 
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empting them from the application of the local custom 
of dhdr-dhura. In my judgment, dated 25th November 
1S73, in the case of the Mahardja of Balrdmpur versus 
the Raja Rajagan of Kapurthalla, I expressed myself as 
prepared to accept as a general rule the opinion enunciated 
by the Financial Commissioner in the case above-quoted 
that section 2 Re g ula tion XI. 1825 does _not apply to 
lands which come within the provisions of Act I 1865. 
If, then, the present plaintiffs have a good plea for the 
non-enforcement of the dhdr-dhura rule as against them, 
they cannot in equity claim the benefit of the rule as 
against the proprietor on the opposite bank of the river; 
and here I would note that even if the plaiutiffs’ state¬ 
ment made in my court be correct, and considerable tracts 
of land belonging to their estates have since the commence¬ 
ment of British rule been transferred to the north side 
of the river, and thereby passed into the possession of 
the defendant, this jnust have occurred before the enact- j! 
ment of Act I. 1869, and, therefore, before the determi- 1 
nation of the effect of the orders passed by Lord Canning 
on the titles of the persons to whom those orders applied. 
In rejecting the present claim and maintaining the 
defendant’s possession, I shall be following the principle 
enunciated by the Allahabad High Court in the case of 
Isri Singh and others versus Mirza Sharaf-ud-din, and 
others (North-Western Provinces High Court Reports 
1869, page 142,) where the learned Judges remark “ that 
“ the custom of dhdr-dhura is, when applied to land 
“ gained otherwise than by gradual accretion, opposed 
“ to equity, and it is doubtful how far, in extreme cases, 
“ in which it would lead to the transfer of large tracts of 
“ land, the courts would be warranted in applying it.” 
I refer to the opinion here expressed because a claim 
similar to this may at some future time be brought in 
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the North-Western Province courts, and it would be 
extremely inconvenient if the Allahabad High Court 
were to differ from this court on the principle by which 
the decision of such claims should be guided; as it is, it 
would appear that the two courts are in accord. 
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Cr iminal Procedure Code. 

Effect of section 309. Imprisonment in default of payment of fine. 


SELECT CASE No. XXVm. 

• In the Court of the Judicial Commissioner, Oudh. 

Criminal Side. 

Before Charles Currie, Esq. 

Reference by Captain Fendall Currie, Officiating Be* 
puty Commissioner of Rae Bareli. 

In the case of -— 

The Crown versus Sheoumber Singh, convicted of 
Criminal Trespass under section 447 Indian Penal Code. 

Ruled, that the general result of section 309 of the Criminal Procedure Code is 
that when a fine alone is inflicted, imprisonment may be awarded in default of pay¬ 
ment of the fine—(1) by a Court of Sessions, or by a Deputy Commissioner, under 
section 36 of the Code for a term not exceeding one-fourth of the maximum term 
provided for the oih*nce ; (2) by a Magistrate for any term allowed by law provided 
such term does not exceed the term awardable by the Magistrate under the Criminal 
Procedure Code. 

It is clear that the first para, of section 309 Criminal 
Procedure Code refers to all Criminal Courts, including 
Courts of Session, and directs that in every case punish- 
i able with imprisonment as well as fine, if the offender is 

/ sentenced to a fine, whether with or without imprison¬ 

ment, the courts in awarding the period of imprisonment 
in default of payment of the-fine are to be guided by the 
’ provisions of sections 64 and 65 P. C. Thus in a 

case triable by a Court of Sessions only, if the court 
sentences the offender to a fine, it could not award a term 
of imprisonment in default of payment of that fine in 
excess of one-fourth of the term which is the maximum 
fixed for the offence. In such cases this term would 
probably be in excess of two years. 
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The second and third paras, of section 309 Criminal 
Procedure Code modify the general rule laid down in the 
first para., and provide a special rule^for the guidance of 
Magistrates,—(1) when imprisonment is awarded as part 
of the substantive punishment; and (2) when fine alone 
is awarded. In this latter case, the Magistrate may 
award such term of imprisonment as is allowed by law, 
provided the amount does not exceed the Magistrate’s 
powers under the Code. I do not read the expression 
“ allowed by law ” to mean awardable under the provi¬ 
sions of sections 64 and 65 P. C., “ but rather as may 
'* be prescribed by law as the maximum term award- 
“ able for the offence.” The word “ law ” here refers to 
special and local laws as well as to the P. C. The 
general result of section 309 Criminal Procedure Code 
would then be that when a fine alone is inflicted imprison¬ 
ment may be awarded in default of payment of the fine 

(1) by a Court of Sessions, or by a Deputy Commissioner 
under section 36 of the Code for a term not exceeding 
one-fourth of the maximum term provided for the offence; 

(2) by a Magistrate for any term allowable by law, pro¬ 
vided such term does not exceed the term awardable by 
the Magistrate under the Criminal Procedure Code. In 
other words, when fine is the only punishment, a Magis¬ 
trate may sentence to imprisonment, in default of pay¬ 
ment, up to the extent of his powers. 
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Evidence.—Dying declaration. 


SELECT CASE NO- XXIX 

In the Cocrt op the Judicial Commissioner op Oudh. 

Criminal side. 

Before Charles Currie, Esq. 

Dated 9th March 187G. 

Crown. Prosecutor, 

. versus. 

Haidar All. Accused. 

Charge, Murder. —Section 302, Indian Penal Code. 

Referred by Commissioner of Sitapur for orders as 
to the sentence of death passed on the abovenamed 
accused. 

. ** There is no authority for the admission as evidence of what purports to be 
the dying declaration of a deceased person, when such declaration has not been taken 
by the Committing Magistrate, without proof or solemn affirmation that the deceased 
actually made such a declaration.” 

“ I have already said that I place no reliance on 
the identification of accused by Mussammat Munni, and 
consequently the identification of the accused as the 
person who wounded Jogal Kishore rests on Jogal 
Kishore’s dying declaration. But this declaration was 
taken by a Magistrate other than the Magistrate who 
made the preliminary enquiry, and there is no proof or 
solemn affirmation that the deceased actually made such 
a declaration. Although under section 32 of the Indian 
Evidence Act, such a declaration is relevant yet, as 
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pointed out by the Bombay High Court in the case 
of Reg : versus Fata Adaji and two others, XI. Madras 
Jurist 59, “ there is no authority for the admission as 
evidence of what purports to be the dying declaration of 
a deceased person without proof or solemn affirmation 
that the deceased actually made such a declaration. The 
law does not provide that the mere signature of a Ma¬ 
gistrate shall be a sufficient authentication of such a 
document, and it is obviously desirable that the person 
who took the statement should be subjected to cross 
examination as to the dying man’s state of mind when 
he made it and as to other circumstances.” I must there¬ 
fore exclude this document in considering the evidence 
in the case.” 
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Evidence. 


Statement of persons made before a Magistrate other than 
Committing Officer- 

Signature of Magistrate. Flan or Map. 

SELECT CASE No. XXX. 

In the Court of the Judicial Commissioner of Oudh. 
Criminal Side. 

Before Charles Currie, Esquire, 

Dated Lucknow, the 9th March J876. 

Ci own.Prosecutor, 


versus 

Kamta.Accused. 

Charge.—Murder, section 302 Penal Code. 

Held , that the admission, as evidence in a sessions case, of the statements of per¬ 
sons made before a Magistrate who was not the committing officer was illegal, in the 
absence of any proof that they were made; the mere signature of a Magistrate not 
being sufficient in law to authenticate such statements, they not being the record of 
the evidence given by a witness in a judicial proceeding. 

Also , the mere statement of a witness that a plan was prepared in his presence is 
not a sufficient reason for admitting the plan in evidence unless the witness also says 
that to his own knowledge the plan is correct. 

Before considering the facts of this case, I deem it 
necessary to comment on certain portions of the record 
relied on as evidence by the Commissioner in his judg¬ 
ment. The Commissioner says “ important evidence was 
“ recorded by Extra Assistant Commissioner Mahomed 
“ Mohsin on the spot, as delivered by the two grand- 
“ mothers of the defendant, one of whom was also grand- 
(t mother of the deceased, four days only after the murder.” 
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The Commissioner then proceeds to give a detailed ab¬ 
stract of the statements made by these two women before 
Extra Assistant Commissioner Mahomed Mohsin, and 
adds that they entirely changed their statements before 
the committing Magistrate and also in his court. The 
Commissioner then remarks that he sees no reason to 
doubt that the first statements of these two women were 
trui and reliable, and he treats them as evidence in the 
case. The Commissioner has not placed on record his 
authority for admitting these statements in evidence, 
seeing that they were not made before the committing 
Magistrate. In my opinion these statements were inad¬ 
missible in evidence, especially in the absence of any 
proof or solemn affirmation that they were really made. 
The law does not provide that the mere signature of a 
Magistrate shad be a sufficient authentication of any and 
every statement made before a Magistrate. Section 122 
Criminal Procedure Code, authorises any Magistrate to 
record a statement made by an accused person, but these 
two women were not accused persons, and their state¬ 
ments were not admissible under section 80 Indian Evi¬ 
dence Act, as the Magistrate who tdok them was not 
the committing Magistrate, and they were not taken in 
the course of a judicial proceeding. These statements 
must be excluded in considering the evidence in the case. 

Again', the Commissioner indirectly refers to a map ; 
that is, ih a marginal note against one of the witness’ 
depositions there is written “ N. B .—see map,” but there 
is no proof that this map is accurate, and section 83 
Indian Evidence Act requires that “ maps or plans made 
“ f° r the purposes Of any cause must be proved to he 
“accurate.” As to the proof requisite I deem it advis¬ 
able to refer to the Remarks made by the Bombay H%h 
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Court in the case of Regina versus Jora Hadji and others 
XI. Madras Jurist page 57, to the effect that the mere 
statement of a witness that a plan was prepared in his 
presence is not a sufficient reason for admitting the plan 
in evidence unless the witness also says that to his own 
knowledge the plan is correct. This plan or map will 
not be taken into consideration in disposing of this case. 


nUNXKt) AT IHK OVDH aOVXBKHSNt raw, 
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Prosecution in a Criminal Case- 

Public Prosecutor. Magistrate of District. Private party’s Counsel. 


SELECT CASE No. XXXI. 


In the Codet of the Judicial Commissioner of Ocdh. 

Criminal side. 

Before Charles Currie, Esquire, 

Dated Lucknow, the 10 th March 1S76. 

Crown.Prosecutor 

Versus. 

Chaytun Lall..Accused 

Charge.— Under Sections 409 and 468, Indian 
Penal Code. 

41 Discusses the provisions of the Criminal Procedure Code as to the appoint¬ 
ment of a person by a Magistrate of the District, to conduct a prosecution on behalf 
of Government; and as to the instruction of Counsel by a private party to watch a 
case on behalf of his client.” 

I have referred to the circumstances under which 
the Commissioner framed certain additional charges. It 
appears that on the case coming on for trial in the 
Commissioner’s court, certain Counsel appeared to con¬ 
duct the prosecution. These gentlemen had not been 
empowered by the Magistrate of the District in that be¬ 
half, in fact the Magistrate of the District had declined 
so to empower one of them, and in my opinion they 
should not have been allowed to conduct the prosecution 
on behalf of Government. I observe that a ruling of the 
Calcutta High Court was quoted before the Commissioner 
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to the effect that an advocate of the High Court 
may appear for the prosecution in a Sessions Court, 
without being specially empowered by the Magistrate to 
do so. I have referred to the case quoted, Gungadhiir 
Sircar petitioner XXIII. W. R. Cr. It. 14, and find that 
the judges are reported to have said “ we are of opinion 
that an advocate of this Court can appear on behalf 
of Gungadhiir Sircar in the Court of Sessions at 
Howrah, and that it is not necessary that he should 
be specially empowered by the Magistrate of the 
District for that purpose. We therefore direct the 
Sessions Judge to permit the petitioner’s Counsel to 
appear in his court on behalf of Gungadhiir Sircar and 
to conduct the prosecution on behalf of that individual.” 
There is nothing in the above judgment to show that 
the judges of the Calcutta High Court are of opinion 
that an advocate of the Court instructed by a private 
person may, without being empowered by the Magistrate 
of the District, conduct a prosecution before a court of 
Sessions on behalf of Government. From the wording 
of Section 60, Criminal Procedure Code, it seems clear 
that a private person may instruct any Barrister, Attor¬ 
ney Pleader or Vakil to prosecute on his behalf, but the 
Counsel so instructed must act under the direction of 
the Public Prosecutor, section 235 distinctly provides 
that in every trial before a Court of Session the prosecu¬ 
tion shall be conducted by the Public Prosecutor, Govern¬ 
ment Pleader or by some other officer specially em¬ 
powered by the Magistrate of the District in that behalf. 
Counsel instructed by a private person can not conduct 
a prosecution on behalf of Government in a trial before 
a Court of Session without being specially empowered by 
the Magistrate of the District; Counsel so instructed can 
attend and watch the case on behalf of their client, but 
they can not conduct the prosecution. 
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Award of Arbitration. 

Procedure under Section 327 Act Till, of 1859. 
Conrt'Pees under Schedule II. Article 1, Clause b, and Section 7xd. 


SELECT CASE No. XXXII. of 1876. 

In the Court op the Judicial Commissioner op Oudh. 

Civil Side. 

Before Charles Carrie, Esquire, c. s. 

Dated Lucknow, the ZZrd May 1876. 

Fiaz *Ali Khan... Plaintiff (Appellant), 

versus 

Nazar All Khan.. Defendant (Respondent). 

Claim. —To file and enforce a private arbitration 
award, dated 5th May 1S76, village Bakhtiarnagar, 
parganah Malihabad, district Lucknow. 

Prescribes the court fees to be paid, and the procedure to be observed in a cast 
under Section 327 Act VIII. 1859, in which plaint iff asks that an award of arbitra¬ 
tion involving a claim to possession of land be died in court and effect be given to it. 

This is a case under Section 327 Act VIII. 1859, in 
which plaintiff asks that an award of arbitration be filed 
and effect be given to it. The stamp fee paid was Rs. 
3-12-0; the land, possession of which is sought under the 
award, being valued at Rs. 50. No fee was paid in re¬ 
spect of the application asking that the award be filed in 
court. This was wrong, for though the words in Section 
327 Act VIII. 1859, which provided for the admission of 
applications under that section on an eight-anna stamp, 
have been repealed by the Court Fees’ Act, and the sec¬ 
tion runs “ the application shall be numbered and regis¬ 
tered as a suit, &c.,” still applications under this section. 
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not being otherwise specially provided for in the Act, 
fall within the scope of Schedule II. Article 1, Clause b, 
Court Fees’ Act. A suit, then, like the present comes 
within Section 17 of the Court Fees’ Act, as it embraces 
two or more distinct subjects, and the plaint is chargeable 
with the aggregate amount of fees to which plaints in 
suits embracing separately each of such subjects would be 
liable under the Act. The application that the award 
be filed in court would be liable to a stamp fee of eight 
annas under Schedule 11. Article 1 Clause b, and the 
claim for possession of land, in the terms of the award, 
would be chargeable under Section 7 xd according to 
the amount or value of the property in dispute, which in 
this case is Rs. 50. There has been a deficiency, then, of 
eight annas in the stamp fees in all the courts. 

The court of first instance passed no distinct order 
to the effect that the award be filed in court, but after 
enquiry it gave a decree directing the award to be deem¬ 
ed a decree of court, and decreeing plaintiff possession of 
certain lands in the terms of the award. This procedure 
was erroneous, for to quote the words of Officiating Chief 
Justice Norman in his judgment in the case quoted pre¬ 
sently, a party coming under section 327 has to show,— 
first, that there has been a reference to arbitration; 
secondly, that an award has been made ; thirdly, that his 
application is within six months from the date of the 
award. In showing cause why the award should not be 
filed, the opposite party might urge that there had been 
no consent to the reference, that no award had been 
made, or the like. It is thus clear that the first point 
for determination is, whether the award shall be filed, and 
a distinct finding must be given on this point, and if the 
award be admitted, it will then be necessary to determine 
whether effect can be given to the award. It must be 
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borne in mind that, as ruled by the High Court North- 
Western Provinces, an order to the effect that an award 
be filed is not a decree capable of being enforced, but is 
simply an order which may,-on the application of the 
parties, be followed by a decree. Whether such a decree 
can be passed on the same proceedings as those in which 
the order for the filing of the award is given, depends on 
the nature of the original plaint and the stamp fee paid. 
In the present instance, the plaint as above-stated asks 
for both reliefs, the filing of the award and the enforce¬ 
ment of the award, and the stamp fee chargeable in re¬ 
spect of the last relief was paid. The Extra Assistant 
Commissioner, therefore, was correct in giving a decree 
in accordance with the award. 

In appeal,, the Deputy Commissioner held that the 
arbitrator had gone beyond the terms of the agreement 
under which the matter was referred to him, and that, 
consequently, effect could not be-given to the award. In 
second appeal, it is urged that the Deputy Commissioner 
had no jurisdiction, as the decree of the court of first 
instance was final, for inasmuch as it was an order admit¬ 
ting the award to be filed, it was final under section 327 
Act VIII. 1859, and, in so far as it was a decree in terms 
of the award, it was final under section 325 of the Act. 

In VIII. B. L. R., page 315, two cases are conjoint¬ 
ly reported, of which one is Ldla Ishwari Parshdd and 
others (plaintiffs) versus Bhfr Bhanjan Tewdri and others 
defendants. In this case a reference was made to the 
Full Bench, as to whether when an award has been order : 
ed to be filed, and judgment has been given in accordance 
with it under the provisions of section 327 Act VIII. 
1859, such judgment is open to appeal. In the course 
of his judgment on the joint references, Mr, Officiating 
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Chief Justice Norman remarked, “ I am disposed to think 
“ that an award filed under the provisions of section 327 
“ stands in precisely the same position as an award submit- 
“ted to the court under section 320. In both cases, be- 
“fore passing final judgment, the court is empowered by 
“ section 322 to modify or correct the award, by section 
“ 323 to remit the award for re-consideration : Jirst, if the 
“award has left undetermined some of the matters referred 
“ to arbitration, or determined matters not referred to ar- 
“ bitration; secondly, if it is so indefinite as to be incapable 
“ of execution; thirdly, if an objection to the legality of an 
“ award is apparent on the face of the award ; and lastly, 
“ by Section 324 the court is empowered to set the award 
“ aside in certain cases. The judgment, if given according 
“ to the award under section 325, has a particular quality; 
“it is final: but it should be observed that the judgment 
“ which is to be final is a judgment in accordance with the 
“ provisions of section 325. Now, suppose in a case of re* 
“ ference by order of court, instead of allowing the parties 
“ ten days’ time in which to apply to set aside or correct 
“the award, the Judge were forthwith, without hearing 
“objections to the award, to make a decree in accordance 
“ with the award, I think there can be no doubt but that 
“such judgment and decree would not be such, as is de¬ 
clared by section 325, to be final.” And again, “ It is 
“ clear that a judgment on an award is not one from which 
“ no appeal lies. It is only if the judgment be in accord- 
“ ance with the award that the judgment is final and can- 
“ not be disturbed. Therefore, in order to make a final 
“judgment, there must be, first an award, and secondly, a 
“judgment in accordance with that award. It would fol- 
“low that any objections which go to show that there is 
“ no award, would show that the judgment is not final.” 
The answer to the question put as above-quoted was, “ It 
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“ is open to an appellant to show that the paper which 
“ has been filed is not an award. If it is an award, and 
“judgment is given in accordance with such award, such 
“judgment is final.” 

In the case now before the court, the defendant’s 
contention is that there is no award, for the arbitrator 
determined matters not referred to him. On this con¬ 
tention, following the above-quoted ruling of the Full 
Bench of the Calcutta High Court, I am of opinion that 
an appeal did lie. 
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Act XVIII of 1869. 

Unstamped receipt—penalty—maker—acceptor. 


SELECT CASE No. XXXIH 

In the Court of the Judicial Commissioner, Oudh. 

Criminal side. 

Before Charles Currie, Esquire, c. s., 

Dated Lucknow, the lsi April 1876. 

Shambhu Singh, Raghubar Pande and (Jmrao Pande. 
Charged under Sections 27, 28 and 29, Act XVIII of 1859. 

Case referred by the Deputy Commissioner of Fyza- 
bad under Section 296 of the Criminal Procedure Code. 

The maker of an unstamped receipt is punishable, but the acceptor is not punish* 
able unless it can be shown that he abetted the making of the receipt. 

A receipt is an instrument within the meaning of 
Act XVIII 1869, but it is not a “ bill of exchange, 
promissory note, cheque or other similar instrument,” 
and therefore clause one, section twenty-nine of the 
Act, does not apply to persons making or accepting an 
unstamped receipt. Are the provisions of clause two of 
that section applicable ? 

Section 28 of the Act prohibits the affixing of a 
stamp on any instrument, chargeable under the Act with 
the duty of one anna subsequent to the execution 
thereof, except as provided in sections eight and twenty- 
six, and further exempts such instruments from the pro¬ 
visions of sections twenty and twenty-four. Section 
eight refers to bills drawn out of India, while section 
twenty-six empowers the drawee of an unstamped bill 
of exchange &c., to affix a stamp before paying the same. 
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Neither of these sections applies to receipts, and it 
remains therefore to be considered whether a person 
presenting an unstamped receipt in a Civil Court is 
exempt from all penalty under the concluding sentence 
of section twenty-eight. 

That sentence exempts unstamped receipts from the 
provisions of sections twenty and twenty-four, but not 
of twenty-two. Section twenty refers to cases in which 
an unstamped or insufficiently stamped document is 
produced in a Civil Court, and the Court is satisfied that 
the omission did not arise out of any intention to evade 
payment of the proper duty. Section twenty-four de¬ 
scribes the powers of a Collector, when an instrument is 
produced before him otherwise than for the purpose of 
obtaining an adjudication under section thirty-nine or 
has been sent to him under section twenty-three. The 
words “ produced before him ” do not include instruments 
impounded and sent to him by a Civil Court under 
section twenty-two. The instrument in this case has 
been “produced before ” the Civil Court. The result is 
that when an unstamped receipt is produced before a 
Civil Court, the discretion granted by section twenty- 
being withdrawn, the Court acting under section twenty- 
two must impound the document and send it to the 
Collector on whom it is obligatory to prosecute. 

My opinion then is that the maker of an unstamped 
receipt is punishable under the Act, but that a person 
accepting such receipt is not punishable unless it can be 
shown that he abetted the execution of the receipt. 
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Court fee. 

Decree for money and declaration of right to sell immovable 

property. 


SELECT CASE No. XXXIV. of 1876. 


In the Court of the Judicial Commissioner of Oudh. 

Civil Side. 

Before Charles Currie, Esquire, c. s. 


The Land Mortgage Bank of India —Plaintiff {Appellant), 

versus 

Zafar Mehndi— Defendant ( Respondent ). 

Claim. —Rs. 1,820, costs of appeal in Commissioner’s 
Court. 

In a suit on a mortgage deed, where plaintiff seeks for a declaration of his 
lien on the immovable property hypothecated, and of his right to bring the same 
to immediate sale, as well as a money decree : held that the Court fee should be 
calculated under section 7 para, iv c. Court Fees’ Act, together with section 7 
para 1. 

The question ■which now remains for determination is 
whether the plaintiff is entitled to recover the amount of 
costs claimed by him, namely, Rs. 1,820. The decision 
of this question depends on the determination of the 
amount of stamp fee leviable on the appeal and on the 
original plaint. The plaintiff’s contention is that his suit 
was not a suit for a money decree chargeable with a fee 
according to the amount claimed, section 7 para. 1; but 
that it was a suit for foreclosure of mortgage chargeable 
under section 7 para. ix. The stamp fee paid on the 
plaint was Rs. 1,075, being the fee chargeable on the 
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amount claimed- Had the fee been calculated under 
section 7 para, ix, it would have been Rs. 1,035, or 
the fee chargeable on the principal money Rs. 36,000, 
expressed to be secured by the instrument of mortgage. 
It appears to me that this contention is an afterthought 
ingeniously contrived to show that the stamp fee in 
appeal could not have been less than Rs. 1,035. I must 
admit that I am by no means clear as to what is meant 
by “ suits by a mortgagee to foreclose a mortgage ” for 
which provision is made in section 7 para. ix. Court 
Fees’ Act. The law regarding foreclosure of mortgages 
which obtains in this country, certainly everywhere be¬ 
yond the original jurisdiction of the High Courts, is very 
different to the English law. I am not aware of any law 
relating to foreclosure of mortgages other than that pro¬ 
vided by Regulation XVII. 1806. If the provision in 
the Court Fees’ Act under consideration refers to suits 
by mortgagees to recover possession of property mort¬ 
gaged, on default of the mortgagor’s to pay up the amount 
due after issue of the notice prescribed by Regulation 
XVII. 1806, there can be no doubt that this provision 
of the Act is not applicable to the present suit. I must 
admit, however, that the plaintiff s suit is somewhat of the 
nature of a foreclosure suit under English law. The 
plaintiffs main object, though it is not so distinctly set 
forth in the plaint, was to obtain the power of bringing 
to immediate sale the immovable property of his debtor, 
which had been pledged for the satisfaction of the debt. 
Granting, therefore, that the stamp fee chargeable on this 
portion of his claim might be that provided by section 7 
para ix., it remains to consider whether that fee was 
sufficient to cover the entire plaint; and, if not, what fur¬ 
ther fee was leviable under the Court Fees’ Act. The 
plaintiffs suit appears to me to fall within the meaning 
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of section 17 Court Fees’ Act, and as it embraces two or 
more distinct subjects, the plaint and memorandum of 
appeal were chargeable with the aggregate amount of the 
fees to which plaints or memoranda of appeal in suits 
embracing separately each of such subjects would have 
been liable under the Act. The stamp fee paid covers 
the full amount of the money claimed both prior and sub¬ 
sequent to 7th March 1875, so that the real point is 
whether any, and, if so, what fee was leviable on account 
of the declaration of lien asked for. I cannot suppose 
that it was ever intended that a suit of this nature should 
be liable to a double fee calculated on the amount claimed. 
The relief sought was clearly not a declaratory decree, 
where no consequential relief is prayed, chargeable with 
a fee of Rs. 10 under schedule II. article 17-iii; while if 
it be held to be a declaratory decree where consequential 
relief is prayed, the plaintiff was bound to value the relief 
sought in his plaint and memorandum of appeal, section 
7, para, iv c. • The conclusion at which I arrive is, that 
the declaration of lien and right to bring to immediate 
sale the immovable property hypothecated in his bond 
being the plaintiff’s main object, he ought to have placed 
this first in his petition of plaint, and, under section 7 
para, iv c, have valued the relief sought. That relief 
being of the nature of a foreclosure of mortgage should, 
under section 7 para. ix. have' been valued at the prin¬ 
cipal money expressed to be secured by the mortgage 
deed, and in asking for a money decree for sums due in 
excess of such principal money, he should have paid the 
fee chargeable on the excess amount so claimed. 

In this view of the case, the fee paid on appeal was 
sufficient, and was the amount which was properly charge¬ 
able on the appeal, namely, Rs. 1,085, for the declara- 
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tion of lien calculated on the principal sum Rs. 36,000, 
and Rs. 39 on the interest accruing due subsequent to 
7th March 1875, total Rs. 1,074. This sum, together 
with the pleader’s fees, calculated according to the rules 
in force, and some miscellaneous items, makes up the 
amount claimed. 
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